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Supreme Court Issues Ruling on Wrongful Foreclosure 

 

he California Supreme Court issued a long-

awaited decision in Yvanova v. New Century 

Mortgage Corporation, holding that a debtor on a 

residential mortgage, post foreclosure, may 

pursue a claim for wrongful foreclosure based on 

allegations that a purported assignment of the 

note and deed of trust to the foreclosing party was 

void. The decision settles a conflict in the 

appellate courts, the majority of which take the 

view that a debtor has no standing to dispute the 

validity of assignments to which the debtor is not 

a party and, at any rate, a debtor who is in default 

of his or her payments cannot show prejudice 

arising from the downstream assignment. 

 

The minority view that would allow a claim for 

wrongful foreclosure is embodied in the state 

appellate court decision Glaski v. Bank of 

America, 218 Cal. App. 4th 1079 (2013). Relying 

on Glaski, the Supreme Court held that because 

only the original beneficiary of a deed of trust or 

its assignee or agent may direct the trustee to sell 

the property, “an allegation that the assignment 

was void, and not merely voidable at the behest 

of the parties to the assignment, will support an 

action for wrongful foreclosure.” 

 

In so holding, the Court ruled narrowly. It 

specifically stated more than once that its 

decision applies to actions to challenge a 

concluded foreclosure but not to preempt a 

pending foreclosure. And the Court did not rule 

whether the plaintiff in this case had alleged facts 

sufficient to show that the assignment in question 

was in fact void or voidable. Plaintiff’s key 

allegation was that the note and deed of trust were 

purportedly assigned into an investment trust long 

after the trust’s closing date and after Defendant 

New Century Mortgage (the originator of her 

loan) had declared bankruptcy. Because the Court 

declined to opine on the legality of the 

assignment, upon remand to the trial court 

Plaintiff still has to prove that the assignment was 

void. 

 

The distinction between a void assignment and 

one that is merely voidable dominated most of the 

Court’s analysis. A void contract is without legal 

effect, and no action taken by a party can validate 

it. No contract is even created. In contrast, a party 

to a voidable contract has the discretion to take 

actions to avoid the requirements of the contract 

or to ratify it at its election. In the Court’s view, 

those state and federal cases that bar a debtor 

from challenging an assignment because the 

debtor was neither a party to, nor a third party 

beneficiary of, an assignment go too far because 

they fail to make this critical distinction between 

void and voidable agreements.  

 

On the question of harm, the Court does not 

dispute that notes and deeds of trust generally 

allow the beneficiary and trustee to assign the 

documents without obtaining the debtor’s 

permission. Nevertheless, it maintained that only 

the current beneficiary may direct the trustee to 

foreclose. A borrower who is not permitted to 

challenge the foreclosing entity’s authority 

through a wrongful foreclosure action may suffer 

foreclosure without judicial process and thus be 

deprived of a means to assert his or her legal 

protections. The borrower’s harm is to lose 

ownership through an illegal trustee’s sale. That 

is, the party that ordered the foreclosure sale 

T 



 2 February 22, 2016 

could not have done so absent the allegedly void 

assignment.   

 

The Court acknowledged Defendant’s argument 

that, regardless of the assignment’s legality, 

Plaintiff cannot claim wrongful foreclosure unless 

she tenders payment of the lapsed debt, which she 

has not. Unhelpfully the Court avoided the 

argument, noting in a footnote that it is 

addressing only the standing issue, and that it 

expresses no opinion whether Plaintiff must 

allege tender to pursue her claim.  

 

Even though the decision is very narrow it may 

nevertheless entice plaintiffs counsels to try to 

extend the rationale of the decision beyond its 

scope. Not only can recent foreclosures be open 

to challenge based on alleged defective 

assignments or other transactions, but there is 

little doubt that the Court’s rationale will be 

relied upon to thwart attempted foreclosure sales 

too. In part, this is because the Supreme Court 

offered no substantive rationale for this 

distinction other than that it was addressing only 

the facts presented to it. This will leave room for 

debtors in default and their attorneys to make the 

argument before trial judges not to force 

homeowners to undergo the loss of their homes 

before they can get relief. Non-judicial 

foreclosures, which constitute the vast majority of 

foreclosures in California, are intended to be 

conducted outside the purview of courts pursuant 

to clear statutory rules that protect the interests of 

both debtors and creditors. Because of legislation 

enacted in recent years following the financial 

crisis, the non-judicial foreclosure process takes 

many months to complete, often more than a 

year. This decision entices litigants to inject 

greater uncertainty by turning non-judicial 

foreclosure sales into judicial foreclosures, a 

prospect that could overwhelm already crowded 

courts.  
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