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Court Decision Helps Restore Balance in Foreclosure Challenges 
 

ogether with the flood of foreclosure actions 

conducted since the start of the Great 

Recession came a raft of novel legal arguments 

challenging those foreclosures. One popular line 

of argument by borrowers seeks to attack the 

integrity of the chain of recorded title based on 

alleged defects, supposedly rendering the 

foreclosures invalid. The litigation around MERS 

(Mortgage Electronic Registration System) 

centered on the failure to record assignments and 

other transactions from originators and assignees 

and among subsequent assignees. Another line of 

cases focuses on alleged defects in the 

securitization of mortgages
1
 even though such 

defects have, at best, a tenuous connection to a 

borrower’s obligation to make loan payments.  

 

This month a California Court of Appeal 

published a decision in which the defaulting 

borrowers sought to set aside a foreclosure sale 

based on the lender’s late substitution of a trustee. 

In its decision the Court laid out a set of rational 

principles for evaluating claims to invalidate 

foreclosures that should help restore some 

balance and sensibility to such challenges.  

 

Background 

 

In Ram v. OneWest Bank FSB plaintiff borrowers 

defaulted on their residential mortgage loan. 

Aztec Foreclosure Corporation, the trustee, 

initiated nonjudicial foreclosure proceedings and 

                                                           
1
 One of these cases is Yvanova v. New Century 

Mortgage, which is on appeal to the Supreme Court 

and for which CBA is preparing an amicus brief on 

behalf of the lender. 

the beneficiary of the deed of trust, OneWest 

Bank, purchased the property at the foreclosure 

sale. OneWest was the successor to the loan by 

virtue of an assignment from the FDIC after the 

original lender went into receivership. OneWest 

executed a formal substitution naming Aztec as 

the trustee, but only several weeks after Aztec 

had recorded the notice of default. However, the 

substitution was effected before the foreclosure 

sale. 

 

Borrowers sued OneWest and claimed, among 

other things, that the late substitution 

irremediably “broke the chain of recorded title 

rendering all subsequent foreclosure proceedings, 

including the trustee's sale, void and of no effect.” 

The trial court sustained OneWest’s demurer (i.e., 

Plaintiffs failed to state an actionable claim) and 

Plaintiffs appealed.  

 

The Court of Appeal Ruling 

 

The Court of Appeal reaffirmed three necessary 

elements to any successful challenge to a 

residential nonjudicial foreclosure sale. They are: 

(1) the trustee caused an illegal, fraudulent, or 

willfully oppressive sale; (2) the party attacking 

the sale suffered prejudice or harm; and (3) the 

borrower has tendered the amount of the secured 

indebtedness or was excused from tendering, 

citing West v. JPMorgan Chase Bank, N.A. 

(2013) 214 Cal.App.4th 780, 800. The Court 

made clear that the party challenging a 

foreclosure must establish each element. Against 

this standard, Plaintiffs’ claim fell short. 
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The Court first disposed of the claim that Aztec 

was unauthorized to record the notice of default 

due to its appointment as trustee by OneWest 

after the notice was already recorded. California 

Civil Code Sections 2934a(b) and (c)
2
 

contemplate such an occurrence and the Court 

found OneWest’s actions to conform to the 

statute. But even if the late appointment were 

defective, the Court stated that the subsequent 

foreclosure sale would only be voidable but not 

void. The foreclosure sale being voidable, the 

defaulting borrowers were obligated to tender and 

also show prejudice in order to prevail.
3
 

 

The primary purpose of a notice of default is to 

provide notice to the debtor of the amount in 

arrears and provide debtor with an opportunity to 

cure the default. Plaintiffs here did not allege they 

were misled or prejudiced, but only that the 

wrong entity signed the notice of default. 

Therefore, Plaintiffs did not meet their burden of 

showing that the alleged defect prejudiced their 

interests.   

 

                                                           
2
 Judge Hume in his concurring opinion disputed that 

Aztec was properly acting as OneWest’s agent at the 

time it recorded the notice of default. However, he 

concurred in the result because of the absence of 

prejudice and borrowers’ failure to tender.  

 

Section 2924a(c) Section 2924a(c) states: If the 

substitution is effected after a notice of default has 

been recorded but prior to the recording of the notice 

of sale, the beneficiary or beneficiaries or their 

authorized agents shall cause a copy of the 

substitution to be mailed, prior to, or concurrently 

with, the recording thereof, in the manner provided in 

Section 2924b, to the trustee then of record and to all 

persons to whom a copy of the notice of default would 

be required to be mailed by the provisions of Section 

2924b. An affidavit shall be attached to the 

substitution that notice has been given to those 

persons and in the manner required by this 

subdivision. 
3
 On this point Judge Humes in his concurring opinion 

would require a showing of prejudice whether a sale 

was void or voidable. 

Finally, the court held that a borrower cannot set 

aside a foreclosure sale based on irregularities in 

the sale without also alleging tender of the 

amount of the secured debt. As with this case, in 

the vast majority of the cases challenging the 

foreclosure process, the defaulting borrowers do 

not tender payment. The court reasoned that if a 

borrower could not have redeemed the property 

had the sale procedures been proper, any 

irregularities in the sale would not result in 

damages to the borrower. 

 

The Ram decision, which may be appealed to the 

Supreme Court, should help resolve some of the 

more meritless challenges to nonjudicial 

foreclosures. In many of these cases the 

foreclosures are challenged based on alleged 

technical defects that have no bearing on the 

borrower’s failure to pay. A challenge to a 

foreclosure is an action in equity. A defaulted 

borrower who seeks to set aside a trustee’s sale is 

required to “do equity” before the court will 

exercise its equitable powers. The Court’s 

reaffirmation of a borrower’s need to show 

prejudice and to tender payments is part of doing 

equity. As a further deterrent against frivolous 

claims, the Court awarded the bank’s legal fees.  

 

               Leland Chan 

  
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and 

should not be received as, legal advice.  Please consult 

with your counsel for more detailed information 

applicable to your institution. 
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