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New Law Replaces Uniform Fraudulent Transfer Act 

 
This Bulletin was prepared by Peter Munoz,

1
 

partner with the law firm of Reed Smith in San 

Francisco and member of the CBA’s Legal 

Affairs Committee. 

 

On July 2, 2015 the Governor signed SB 161 

which will be effective on January 1, 2016.  The 

bill will replace the Uniform Fraudulent Transfer 

Act (“UFTA”) with the Uniform Voidable 

Transactions Act (“UVTA”). In addition there are 

several revisions to the Corporations Code and 

the Probate Code which will clarify certain issues 

that had remained subject to question in 

connection with the UFTA and will also 

recognize rights and obligations of certain 

interested parties. 

 

The UVTA was drafted by the National 

Conference of Commissioners on Uniform State 

Laws (NCCUSL) and proposed by the California 

Commission on Uniform State Laws.  As such it 

is a Uniform State Law except as discussed 

below.  

Changes to the California Civil Code Sections 

3439 et seq.  

Senate Bill 161 retains the general structure of the 

UFTA which makes voidable: (i) the transfer of 

assets or the creation of obligations which are 

intended by the transferor/obligor to hinder, delay 

or defraud creditors; and (ii) transfer of assets or 

the creation of obligations by the transferor at a 
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time that the transferor/obligor is insolvent or will 

be made insolvent by the transfer or obligation or 

will not be able to pay its debts as they come due. 

This Bulletin will focus on the principal changes 

and clarifications. 

The bill accommodates electronic transactions by 

providing new definitions for: (i) “electronic” 

meaning electrical, digital, magnetic wireless, 

optical electromagnetic or similar capabilities; (ii) 

“record” meaning inscribed on tangible medium 

or stored in an electronic medium; (iii) “sign” 

meaning executing or adopting a tangible symbol. 

The bill deletes the provision stating that a 

partnership is insolvent if the sum of the 

partnership’s debts is greater than the aggregate 

of all partnership assets and the sum of the excess 

value of each general partner’s non-partnership 

assets over the non-partnership debts. This 

deletion might be interpreted as a change in the 

applicable law and thereby making it easier for a 

petitioning creditor to prove the insolvency of the 

partnership. The petitioning creditor needs to 

focus only on the assets of the general partnership 

vs. the obligations of the general partnership; no 

longer must the petitioning creditor focus on the 

net assets of the general partners in proving the 

insolvency of the partnership.   

The bill clearly assigns among the various parties 

the burden of proof for various situations and 

claims and defenses asserted under the UVTA; 

and makes it clear that in all situations proof only 

by a preponderance of the evidence is required. 



 2 October 16, 2015 

The bill makes it clear that a transferee’s liability 

may be enforced against the asset transferred or 

against any other asset of the transferee.  

Therefore if the transferred asset is no longer 

readily available, the petitioning creditor can 

recover the value of the transferred assets from 

the transferee’s other assets. More importantly as 

under the UFTA the transferee is liable for the 

value of the assets on the date of the transfer. If 

the transferred assets thereafter lost value, the 

transferee may not avoid liability by simply 

returning the now depreciated asset.  

The bill makes a minor but important change in 

the defenses available to a good faith transferee.  

Under existing law an initial transferee from the 

debtor would have a defense against a UFTA 

claim if the initial transferee acted in good faith 

and gave reasonably equivalent consideration as 

part of the overall transaction. Under the bill an 

initial transferee of assets from the debtor will 

have a defense against a UVTA claim if the initial 

transferee acts in good faith and gives reasonably 

equivalent consideration to the debtor. The initial 

transferee will have no defense if the reasonably 

equivalent value was given to a third party. This 

will be particularly important in multi-party 

transactions such as: (i)  mergers where a lender 

advances funds to a third party in return for a lien 

on the debtor’s assets (in such a situation, the 

lender should advance the funds to an account in 

the debtor’s name); or (ii) letter of credit 

transactions where a bank has issued a letter of 

credit to a third party secured by the debtor’s 

assets and later increases the amount of the letter 

of credit at a time when the debtor was insolvent. 

The bill clarifies that claims under the UVTA are 

controlled by the law where the debtor was 

located when the transfer was made or obligation 

was incurred (which for individuals is the 

individual’s principal residence and for 

organizations is the organization’s principal place 

of business or the place of its chief executive 

office, if there are more than one place of 

business). 

 

Deletions from the NCCUSL Form 

The bill as initially proposed by NCCUSL 

addressed transfers between “series.” These are 

novel types of entities currently formed under the 

laws of certain states, primarily Delaware. They 

are doing business in California but their status 

under the laws of the State of California is not 

clear.  

Usually there is one separate legal entity, such as 

a series LLC formed in the same manner as any 

other LLC except that the series LLC has the 

ability to hold assets within separate silos, each 

designated as a series. The assets of each series 

are separate from each other series and not 

reachable by the creditors of each other series. 

However under Delaware law each series is not a 

separate legal entity by itself.  

Under most situations, the NCCUSL form would 

treat the transfer of assets from one series to a 

related series formed under the same series LLC 

as a transfer for purposes of the UVTA 

notwithstanding that the two series might for 

certain purposes be considered part of the same 

series LLC. Therefore such transfers could result 

in a voidable transfer. 

However the California legislature deleted the 

provisions of UVTA which addressed the series 

entities. 

Changes to Corporations Code 

Prior law relating to the UFTA left in limbo the 

dissenting equity holders who were owed 

consideration upon their equity investment in the 

transferor entity.  Changes were made to Section 

17711.08 of the Corporations Code to clarify the 

status and claims of such equity holders: 

 

(a) to the extent that 

the payment to dissenting members of the fair 

market value of their dissenting interests would 

require the dissenting members to return payment 

or a portion of the payment by reason of Section 
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17711.09 or the UVTA, then that payment or 

portion thereof shall not be made;  

(b) the dissenting 

members shall become creditors of the limited 

liability company for the amount not paid, 

together with interest thereon at the legal rate on 

judgments until the date of payment, but 

subordinate to all other creditors in any 

proceeding relating to the winding up and 

dissolution of the limited liability company; and  

(c) such debt shall be 

payable when permissible. 

Prior law was also unclear as to the extent of 

liability of equity holders who actually received 

distributions contrary to the UFTA. Section 5420 

of the Corporations Code is amended to provide: 

 

(d)  Any person who 

receives any distribution is liable to the 

corporation for the amount so received with 

interest thereon at the legal rate on judgments 

until paid. 

(e) Suit may be 

brought in the name of a corporation by a 

creditor, among others. 

(f) In any such action 

the court may award punitive damages for the 

benefit of the corporation against any person who 

with intent to defraud the corporation caused, 

received or aided and abetted in the making of 

any distribution. 

(g) Any person sued 

under this section may implead all other persons 

liable under this section and may, in the absence 

of fraud by a moving party, compel contribution, 

either in that action or in an independent action 

against persons not joined in the action. 

A finding of liability under Section 5420 shall not 

affect any liability which any person may have 

under the Uniform Voidable Transactions Act. 

Changes to the Probate Code 

Changes were made to the Probate Code that 

provide certain rights to creditors of decedents 

who made voidable transfers prior to their death. 

Section 283 of the Probate Code is amended to 

provide that a disclaimer of rights is not a 

voidable transfer by the beneficiary under the 

UVTA. 

Section 9653 of the Probate Code is amended to 

provide that a creditor of a decedent estate may 

apply to compel the decedent’s representative to 

prosecute an action for the recovery of property 

of the decedent for the benefit of creditors even if 

the personal representative has insufficient assets 

to pay creditors and the decedent during lifetime 

did any of the following with respect to the 

property: (i) conveyed any interest in the 

property, that is voidable as to creditors under the 

UVTA; (ii) made a gift of the property in view of 

impending death; (iii) made a direction to transfer 

various specified vehicles or movable assets a 

vehicle, undocumented vessel, to a designated 

beneficiary on the decedent’s death pursuant to 

Section 18102.2 of the Health and Safety Code, 

or Section 5910.5 or 9916.5 of the Vehicle Code, 

and the property has been transferred as directed. 

The creditor making such an application shall be 

obligated to pay such part of the costs and 

expenses of the suit and attorney’s fees, or 

provide a bond for that purpose, as the personal 

representative and the creditor agree, or, as the 

court orders. 

Property recovered is to be sold (in whole or in 

part) for the payment of debts in the same manner 

as if the decedent had died still owning the 

recovered property seized or possessed. The 

proceeds of the sale shall be applied first to 

payment of the expenses and attorneys’ fees 

incurred in recovery then to payment of the debts 

of the decedent in the same manner as other 

property in possession of the personal 



 4 October 16, 2015 

representative. The remainder shall be paid to the 

person from whom the property was recovered. 

 

SB 161 becomes effective on January 1, 2016.If 

you have any questions, please contact the author 

Peter Munoz at pmunoz@reedsmith.com. 

The information contained in this CBA Regulatory Compliance 

Bulletin is not intended to constitute, and should not be received as, 

legal advice.  Please consult with your counsel for more detailed 

information applicable to your institution. 

 
 

 


