
 

 
This Bulletin was prepared by Ted Teruo 

Kitada,
1
 Senior Company Counsel for 

Wells Fargo Bank and Chairman of 

CBA’s Legal Affairs Committee  
 

I. Background. Under California Uniform 

Commercial Code (“UCC”) § 4406(a),
2
 

when a “bank”
3
 sends or makes available to 

a “customer”
4
 a statement of “account”

5
 

                                                           
1
 Mr. Kitada can be reached at 415-396-5461 or 

kitadat@wellsfargo.com. 
2
 UCC § 4406(a) provides: 

(a) A bank that sends or makes available 

to a customer a statement of account 

showing payment of items for the 

account shall either return or make 

available to the customer the items paid 

or provide information in the statement 

of account sufficient to allow the 

customer to identify the items paid. If 

the bank does not return the items, it 

shall provide in the statement of account 

the telephone number that the customer 

may call to request an item, a substitute 

check, or a legible copy thereof pursuant 

to subdivision (b). 
3
 UCC § 4105(1) provides: 

(1) "Bank" means a person engaged in 

the business of banking, including a 

savings bank, savings and loan 

association, credit union, or trust 

company. 
4
 UCC § 4104(a)(5) provides: 

(5) "Customer" means a person having 

an account with a bank or for whom a 

bank has agreed to collect items, 

showing payment of “items”
6
 for the 

account, the bank is required to either return 

or make available to the customer the items 

paid or provide information in the statement 

of account sufficient to allow the customer 

to identify the items paid. Under UCC § 

4406(c),
7
 if the bank sends or makes 

                                                                                       

including a bank that maintains an 

account at another bank. 
5
 UCC § 4104(a)(1) provides: 

(1) "Account" means any deposit or 

credit account with a bank, including a 

demand, time, savings, passbook, share 

draft, or like account, other than an 

account evidenced by a certificate of 

deposit. 
6
 UCC § 4104(a)(9) provides: 

(9) "Item" means an instrument or a 

promise or order to pay money handled 

by a bank for collection or payment. The 

term does not include a payment order 

governed by Division 11 (commencing 

with 

Section 11101) or a credit or debit card 

slip. 
7
 UCC § 4406(c) provides: 

(c) If a bank sends or makes available a 

statement of account or items pursuant 

to subdivision (a), the customer shall 

exercise reasonable promptness in 

examining the statement or the items to 

determine whether any payment was not 

authorized because of an alteration of an 

item or because a purported signature by 

or on behalf of the customer was not 

authorized. If, based on the statement or 

items provided, the customer should 



 

available a statement of account or items 

pursuant to § 4406(a), the customer must 

exercise reasonable promptness in 

examining the statement or items to 

determine whether any payment was not 

authorized because of an “alteration”
8
 of an 

item or because a purported signature by or 

on behalf of the customer was not 

authorized.
9
   

 

If the customer fails to discharge the duties 

imposed on the customer under UCC § 

4406(a) by promptly examining the 

statements or items paid, the customer is 

precluded from asserting any of the 

following against the bank under UCC § 

4406(d)(1) and (2):
10

 

                                                                                       

reasonably have discovered the 

unauthorized payment, the customer 

shall promptly notify the bank of the 

relevant facts. 
8
 UCC § 3407(a) provides: 

(a) "Alteration" means (1) an 

unauthorized change in an instrument 

that purports to modify in any respect 

the obligation of a party, or (2) an 

unauthorized addition of words or 

numbers or other change to an 

incomplete instrument relating to the 

obligation of a party. 
9
 UCC § 1201(b)(41) provides: 

(41) "Unauthorized signature" means a 

signature made without actual, implied, 

or apparent authority. The term includes 

a forgery. 
10

 UCC § 4406(d) provides: 

(d) If the bank proves that the customer 

failed, with respect to an item, to 

comply with the duties imposed on the 

customer by subdivision (c), the 

customer is precluded from asserting 

any of the following against the bank: 

   (1) The customer's unauthorized 

signature or any alteration on the item if 

the bank also proves that it suffered a 

loss by reason of the failure. 

   (2) The customer's unauthorized 

signature or alteration by the same 

 The customer’s unauthorized 

signature or any alteration on the 

item if the bank also proves that it 

suffered a loss by reason of the 

failure. 

 The customer's unauthorized 

signature or alteration by the same 

wrongdoer on any other item paid 

in good faith
11

 by the bank if the 

payment was made before the 

bank received notice from the 

customer of the unauthorized 

signature or alteration and after 

the customer had been afforded a 

reasonable period of time, not 

exceeding 30 days, in which to 

examine the item or statement of 

account and notify the bank. 

 

Additionally, under UCC § 4406(f),
12

 

without regard to care or lack of care of 

                                                                                       

wrongdoer on any other item paid in 

good faith by the bank if the payment 

was made before the bank received 

notice from the customer of the 

unauthorized signature or alteration and 

after the customer had been afforded a 

reasonable period of time, not exceeding 

30 days, in which to examine the item or 

statement of account and notify the 

bank. 
11

 UCC § 1201(b)(20) provides: 

(20) "Good faith," except as otherwise 

provided in Division 5 (commencing 

with Section 5101), means honesty in 

fact and the observance of reasonable 

commercial standards of fair dealing. 
12

 UCC § 4406(f) provides: 

(f) Without regard to care or lack of care 

of either the customer or the bank, a 

customer who does not within one year 

after the statement or items are made 

available to the customer (subdivision 

(a)) discover and report the customer's 

unauthorized signature on or any 

alteration on the item is precluded from 

asserting against the bank the 



 

either the customer or the bank, a customer 

failing within one year after the statement of 

account or items paid are made available to 

the customer (§ 4406(a)) to discover and to 

report the customer’s unauthorized signature 

on or any alteration on the item is precluded 

from asserting against the bank the 

unauthorized signature or alteration.  In sum, 

this subdivision (c) provides a one-year 

statute of repose.
13

   

  

The duty to examine promptly the 

statements of account or items paid under 

UCC § 4406(c) attaches to a customer only 

if the information in the statement of 

account is sufficient to allow the customer to 

identify the items paid. Historically, since 

the adoption of the 1990 version of the UCC 

under Chapter 914, 1992 (S.B. 833) by the 

California legislature, UCC § 4406(a)
14

 had 

                                                                                       

unauthorized signature or alteration. If 

there is a preclusion under this 

subdivision, the payer bank may not 

recover for breach of warranty under 

Section 4208 with respect to the 

unauthorized signature or alteration to 

which the preclusion applies. 
13

 Roy Supply, Inc. v. Wells Fargo Bank, N.A., 

39 Cal.App.4th 1051 (3rd Dist. 1995). 
14

 UCC § 4406(a) originally provided under the 

1990 version, with emphasis: 

(a) A bank that sends or makes available 

to a customer a statement of account 

showing payment of items for the 

account shall either return or make 

available to the customer the items paid 

or provide information in the statement 

of account sufficient to allow the 

customer reasonably to identify the 

items paid. The statement of account 

provides sufficient information if the 

item is described by item number, 

amount, and date of payment. If the 

bank does not return the items, it shall 

provide in the statement of account the 

telephone number that the customer may 

call to request an item, a substitute 

provided a statutory safe harbor on the 

necessary information to constitute a 

sufficient description of a paid item: “The 

statement of account provides sufficient 

information if the item is described by item 

number, amount, and date of payment.” In 

short, the duty under UCC § 4406(c) to 

examine a statement of account evidencing 

items paid is not triggered absent this 

sufficient information, presuming that 

cancelled checks or images of cancelled 

check are not provided.
15

 

                                                                                       

check, or a legible copy thereof pursuant 

to subdivision (b). 
15

 UCC § 4406, comment 1 provides in part, 

with emphasis: 

Under subsection (a), a statement of 

account must provide information 

“sufficient to allow the customer 

reasonably to identify the items paid.” If 

the bank supplies its customer with an 

image of the paid item, it complies with 

this standard. But a safe harbor rule is 

provided. The bank complies with the 

standard of providing “sufficient 

information” if “the item is described by 

item number, amount, and date of 

payment.” This means that the 

customer's duties under subsection (c) 

are triggered if the bank sends a 

statement of account complying with the 

safe harbor rule without returning the 

paid items. A bank does not have to 

return the paid items unless it has agreed 

with the customer to do so. Whether 

there is such an agreement depends 

upon the particular circumstances. See 

Section 1-201(3). If the bank elects to 

provide the minimum information that is 

“sufficient” under subsection (a) and, as 

a consequence, the customer could not 

“reasonably have discovered the 

unauthorized payment,” there is no 

preclusion under subsection (d). If the 

customer made a record of the issued 

checks on the check stub or carbonized 

copies furnished by the bank in the 

checkbook, the customer should usually 

be able to verify the paid items shown 



 

This safe harbor had been based on the state 

of existing technology. Official comment 1 

to § 4406(a) suggests that as technology 

advances such safe harbor may become 

unnecessary as other means of informing a 

customer of paid items becomes available.
16

  

In anticipation of a bank, for example, 

regularly supplying images of paid items 

through a periodic statement, a version of 

UCC § 4406(a) omitting the statutory safe 

harbor had been provided, but pending such 

technological advancement, the original 

version of UCC § 4406(a) had been renewed 

                                                                                       

on the statement of account and discover 

any unauthorized or altered checks. But 

there could be exceptional 

circumstances. For example, if a check 

is altered by changing the name of the 

payee, the customer could not normally 

detect the fraud unless the customer is 

given the paid check or the statement of 

account discloses the name of the payee 

of the altered check. If the customer 

could not “reasonably have discovered 

the unauthorized payment” under 

subsection (c) there would not be a 

preclusion under subsection (d). 
16

 UCC § 4406, comment 1 provides in part: 

The “safe harbor” provided by 

subsection (a) serves to permit a bank, 

based on the state of existing 

technology, to trigger the customer's 

duties under subsection (c) by providing 

a “statement of account showing 

payment of items” without having to 

return the paid items, in any case in 

which the bank has not agreed with the 

customer to return the paid items. The 

“safe harbor” does not, however, 

preclude a customer under subsection 

(d) from asserting its unauthorized 

signature or an alteration against a bank 

in those circumstances in which under 

subsection (c) the customer should not 

“reasonably have discovered the 

unauthorized payment.” Whether the 

customer has failed to comply with its 

duties under subsection (c) is 

determined on a case-by-case basis. 

regularly, every five years, from adoption of 

the 1990 UCC, except the most recent round 

of legislation.
17

   

 

However, in connection with a renewal of 

UCC § 4406 adopted under chapter 397 

(A.B. 1566), effective January 1, 2015, that 

safe harbor describing the meaning of 

sufficient information of items paid has been 

omitted; no statutory safe harbor describing 

that information is available. 

 

II. Account Agreement Solution.  The 

effect of the UCC may be varied by 

agreement, subject to certain conditions 

under UCC § 4103(a): 

 

(a) The effect of the provisions of 

this division may be varied by 

agreement, but the parties to the 

agreement cannot disclaim a bank's 

responsibility for its lack of good 

faith or failure to exercise ordinary 

care or limit the measure of damages 

for the lack or failure. However, the 

parties may determine by agreement 

the standards by which the bank's 

responsibility is to be measured if 

those standards are not manifestly 

unreasonable. 

       

Thus, in order to address the omission of the 

safe harbor defining sufficient information 

to describe a paid item, one option is to 

include the following term in an account 

agreement. I provide below Wells Fargo’s 
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 (Added by Stats.1992, c. 914 (S.B.833), § 

45.5, operative Jan. 1, 1998. Amended by 

Stats.1993, c. 589 (A.B.2211), § 30, operative 

Jan. 1, 1998; Stats.1997, c. 442 (A.B.758), § 14, 

operative Jan. 1, 2001; Stats.2000, c. 122 

(S.B.1466), § 2, operative Jan. 1, 2005; 

Stats.2004, c. 131 (A.B.2671), § 2, operative 

Jan. 1, 2010; Stats.2005, c. 41 (A.B.1304), § 2, 

operative Jan. 1, 2010; Stats.2009, c. 397 

(A.B.1566), § 2, operative Jan. 1, 2015.) 
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term in its agreement, with language 

granting such safe harbor, with emphasis: 

 

What obligations do you have to review 

account statements and notices and notify 

bank of errors? 

You are obligated to: 

• Examine your account statement 

promptly and carefully. 

• Notify us promptly of any errors. 

• Notify us within 30 days after we 

have made your account statement 

available to you of any unauthorized 

transaction on your account.  Note: If 

the same person has made two or 

more unauthorized transactions on 

your account and you fail to notify 

us of the first one within this 30 day 

period, we will not be responsible for 

unauthorized transactions made by 

the same wrongdoer.   

• Notify us within 6 months after we 

have made your account statement 

available to you if you identify any 

unauthorized, missing, or altered 

endorsements on your items.   

 

When we make an account statement 

available to you, we are required to 

provide sufficient information to 

enable you to identify the items 

paid.  If we describe the paid items 

by item number, amount, and date of 

payment, such information shall be 

treated as sufficient information for 

purposes of this [Account] 

Agreement.   

 

 

 

 

 

 

 

By stipulating to the safe harbor by 

agreement, a customer and its bank are 

agreeing to the sufficient information to 

identify a paid item.   

 

 

 III. Conclusion. Notwithstanding the 

omission of the safe harbor detailing 

sufficient information to identify a posted 

item under UCC § 4406(a), a simple change 

to an account agreement may by contract 

provide a clear guidance to such 

information. Consider adopting such a 

change to mitigate the risk of this omission. 

 

Note: CBA is seeking to reinstate the safe 

harbor provision legislatively. 

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 

 
  

 


