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Erroneous Termination of Financing Statement Leaves $1.5 Billion 
Credit Unsecured  

 

 he U.S. Court of Appeals (Second Circuit) 

issued a ruling that serves as a reminder for 

secured lenders to exercise extreme care in 

handling financing statements. In a case arising 

from the bankruptcy of General Motors (In Re 

Motors Liquidation Company, et al.,) the 

termination of a key UCC-1 statement securing a 

$1.5 billion credit—where both the debtor and 

creditor acknowledge that the termination was in 

error—was deemed to be “authorized” under 

Delaware’s Commercial Code Section 

9509(d)(1). The error rendered the creditor, 

JPMorgan Chase Bank, an unsecured creditor in 

the action. 

 

Background  

 

In October 2001, GM entered into a synthetic 

lease financing transaction in the amount of $300 

million (the “Synthetic Lease”) with a syndicate 

of lenders led by JPMorgan. GM’s obligation was 

secured by liens on various properties and parcels 

of real estate, and JPMorgan was identified on the 

UCC–1 financing statements as the secured party 

of record. Five years later, GM secured another 

unrelated credit (the “Term Loan”) in the amount 

of $1.5 billion in which JPMorgan also served as 

secured party of record. Twenty-eight UCC–1 

financing statements were filed with respect to 

the Term Loan. 

 

In September 2008 as the Synthetic Lease was 

coming due, GM instructed its law firm handling 

the credit to prepare the documents necessary to 

pay it off. Through a mistake by a paralegal of the 

firm, the main financing statement securing the 

unrelated $1.5 billion Term Loan was included in 

the list of UCC-1’s to be terminated with the 

expiring Synthetic Lease. It was undisputed that 

the wrongly terminated UCC-1 statement was “by 

far the most important” of the statements filed in 

connection with the Term Loan. 

  

The Ruling 

 

The mistake went unnoticed by any of the parties 

or their attorneys until it came to light after GM’s 

bankruptcy filing in 2009. In that action the 

Committee of Unsecured Creditors sought a court 

determination that, despite the inadvertent 

termination, JPMorgan was an unsecured 

creditor. Under Delaware’s version of UCC 

Section 9–509(d)(1), which is identical to 

California’s version, a UCC–3 termination 

statement is effective if “the secured party of 

record authorizes the filing.”  

 

JPMorgan argued that the termination statement 

was unauthorized and therefore ineffective 

because no one at JPMorgan, General Motors, or 

their law firms had intended that the Term Loan 

security interest be terminated. JPMorgan did not 

instruct anyone to file the UCC–3 in question, but 

rather authorized GM only to terminate security 

interests related to the Synthetic Lease. The 

Synthetic Lease Termination Agreement provided 

that, upon GM’s repayment of the amount due, it 

was authorized “to file a termination of any 

existing Financing Statement relating to the 

Properties [of the Synthetic Lease].” Base on 

these facts the Bankruptcy Court held that GM 

did not have the authority to make the filing on 
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behalf of JPMorgan, and the termination was 

ineffective. 

 

The Court of Appeals disagreed. Taking guidance 

from the Delaware Supreme Court, the Court of 

Appeals noted that “if the secured party of record 

authorizes the filing of a UCC–3 termination 

statement, then that filing is effective regardless 

of whether the secured party subjectively intends 

or understands the effect of that filing.” 

Therefore, it is enough that the secured party 

authorizes the filing to be made. Further, the 

Court reasoned that “if parties could be relieved 

from the legal consequences of their mistaken 

filings, they would have little incentive to ensure 

the accuracy of the information contained in their 

UCC filings.”  

 

On the question of GM’s authority, the Court 

pointed to the fact that after GM’s attorneys 

prepared the closing documents, copies were sent 

to JPMorgan and its counsel for review. Neither 

expressed any concerns about the draft UCC–3 

termination statements, and JPMorgan’s attorney 

signed the escrow agreement. Citing principal-

agency authorities the Court held that, although 

JPMorgan never intended to terminate the Term 

Loan UCC–1, it authorized the filing of the 

UCC–3 termination statement that had that effect.  

 

While this decision delivered a legal windfall to 

GM, it was decided under the laws of a state that 

is heavily invested in bright-line rules governing 

corporate behavior. The result is unfair to 

JPMorgan, but perhaps the Court reasoned that if 

UCC-3 filings cannot be relied upon, then other 

creditors are potentially prejudiced. A strict ruling 

may be preferable to courts having to weigh 

competing claims of prejudicial reliance.  

 

Whether an agent is acting within the scope of its 

authority is a question of state law. In California a 

judge in a bankruptcy decision also involving an 

erroneous termination of lien rights by an agent 

ruled in favor of the creditor. See Official 

Committee of Unsecured Creditors v. City 

National Bank,
1
 (N.D. California, 2011). There, 

an escrow company had checked a box in the 

termination statement that resulted in the release 

of the creditor’s security interests in all of the 

debtor’s property, which action the creditor did 

not authorize. The bankruptcy court ruled that the 

agent acted beyond the scope of its authority and 

the termination statement was ineffective. 

 

           Leland Chan 

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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1
 http://law.justia.com/cases/federal/district-

courts/california/candce/3:2009cv03817/218573/12/ 
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