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Agencies Conform Volcker TruPS Treatment With Collins Amendment 
 

artly in response to concerns raised by 

community bankers and a law suit filed by the 

American Bankers Association, five federal 

regulatory agencies
1
 adopted an interim final rule 

exempting collateralized debt obligations backed 

by trust preferred securities (“TruPS”) from the 

Agencies’ Volcker Rule final regulation.  

 

Background 

 

Since 1996, when the Federal Reserve Board 

clarified that the proceeds from the sale of TruPS 

could be treated as Tier 1 capital by bank holding 

companies, many banks favored the use of TruPS. 

TruPS also have the advantages of not diluting a 

bank’s common stock ownership and being 

subject to favorable tax treatment (e.g., interest 

payments are tax deductible). At first, high 

transaction costs and credit rating issues limited 

issuance of TruPS to larger banks. However, 

more recently, the creation of pooled offerings in 

the form of collateralized debt obligations backed 

by TruPS made it more feasible for community 

banks to use TruPS to raise capital if issued 

within a bank holding company structure.  

 

The continued ability of banks to treat TruPS as 

capital had been in doubt during the 

Congressional negotiations leading up to passage 

of the Dodd Frank Act (“Act”) because they were 

believed to have been less resistant to loss during 

                                                           
1
 These are the Federal Reserve Board, Office of 

the Comptroller of the Currency, Federal Deposit 

Insurance Corporation, Commodities Futures 

Trading Commission, and the Securities and 

Exchange Commission (“Agencies”). 

the financial crisis. Section 171 of the Act 

required the phasing out of TruPS in the 

calculation of banks’ Tier 1 capital, but Congress 

recognized that smaller banks have more limited 

access to sources of capital compared to their 

larger counterparts. Under the Collins 

Amendment to the Act banks with less than $500 

million in assets and mutual holding companies 

are allowed to grandfather TruPS and continue 

issuing them, while larger banks with less than 

$15 billion in assets were allowed to hold TruPS 

already issued (before May 19, 2010) but could 

not issue new ones.  

 

The Volcker Rule’s Impact on TruPS 

 

The Volcker Rule, codified in Section 619 of the 

Act, prohibits banks from proprietary trading and 

investing in a hedge fund or private equity fund 

(“Covered Funds”). The purpose of the Volcker 

Rule is to limit the exposure of banks to certain 

type of investments and to prevent them from 

trading with their depositors’ funds for their own 

short term gains, as opposed to trading on their 

clients’ behalf.   

 

After years of developing the implementing 

regulations under the Volcker Rule, the Agencies 

surprised the banking industry in December by 

issuing final rules that would treat use of TruPS 

as as investments in Covered Funds. The 

regulation requires TruPS to be phased out of 

issuers’ calculation of Tier 1 capital by July 21, 

2015. It thus disregards the grandfather 

provisions of Section 171 that allowed TruPS to 

be maintained by smaller institutions.  
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In response to the industry’s concerns, the 

Agencies committed to evaluate whether it was 

appropriate to exclude pooling vehicles that 

invest in TruPS from the Volcker Rule. Under the 

interim final rule issued on January 14, bank 

holding companies are permitted to retain an 

interest in or sponsorship of covered funds that 

are TruPS if the following qualifications are met: 

 

 the TruPS was  issued before May 19, 2010; 

 the banking entity “reasonably believes that 

the offering proceeds received by the TruPS 

CDO were invested primarily in Qualifying 

TruPS Collateral”;
2
 and 

 the banking entity’s interest in the TruPS 

CDO was acquired on or before December 

10, 2013 (the date of the interim final rule), 

unless acquired pursuant to a merger or 

acquisition. 

 

The “reasonable belief” standard is the Agencies’ 

acknowledgement that the investments may have 

been made years ago and all of the relevant 

documentation may not be readily available. The 

exemption applies to a depository institution 

holding company that, as of the end of any 

reporting period within 12 months immediately 

preceding the issuance of such trust preferred 

security or subordinated debt instrument, had 

total consolidated assets of less than $15 billion, 

or it is a mutual holding company that issued the 

TruPS prior to May 19, 2010. 
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 Qualifying TruPS Collateral as any trust 

preferred security or subordinated debt instrument 

that was: issued prior to May 19, 2010, by a 

depository institution holding company that as of 

the end of any reporting period within 12 months 

immediately preceding the issuance of such trust 

preferred security or subordinated debt instrument 

had total consolidated assets of less than $15 

billion; or issued prior to May 19, 2010, by a 

mutual holding company. 

The interim final rule also clarifies that the 

exemption applies to a banking entity acting as a 

sponsor for these securities. The Agencies are 

also soliciting comments on any aspect of the 

interim final rule. The rule is effective on April 1, 

2014.   

    

      Leland Chan  

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution.
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