
 

 

 

 

Background   

 



 

                                                           
1
 11 U.S.C. § 547 provides in part: 

 (a) In this section-- 

(1) ñinventoryò means personal property leased or 

furnished, held for sale or lease, or to be furnished 

under a contract for service, raw materials, work in 

process, or materials used or consumed in a business, 

including farm products such as crops or livestock, 

held for sale or lease; 

(2) ñnew valueò means money or money's worth in 

goods, services, or new credit, or release by a 

transferee of property previously transferred to such 

transferee in a transaction that is neither void nor 

voidable by the debtor or the trustee under any 

applicable law, including proceeds of such property, 

but does not include an obligation substituted for an 

existing obligation; 

(3) ñreceivableò means right to payment, whether or 

not such right has been earned by performance; and 

(4) a debt for a tax is incurred on the day when such 

tax is last payable without penalty, including any 

extension. 

(b) Except as provided in subsections (c) and (i) of 

this section, the trustee may avoid any transfer of an 

interest of the debtor in property-- 

(1) to or for the benefit of a creditor; 

(2) for or on account of an antecedent debt owed by 

the debtor before such transfer was made; 

(3) made while the debtor was insolvent; 

(4) made-- 

(A) on or within 90 days before the date of the filing 

of the petition; or 

(B) between ninety days and one year before the date 

of the filing of the petition, if such creditor at the 

time of such transfer was an insider; and 

(5) that enables such creditor to receive more than 

such creditor would receive if-- 

(A) the case were a case under chapter 7 of this title; 

(B) the transfer had not been made; and 

(C) such creditor received payment of such debt to 

the extent provided by the provisions of this title. 
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 The employment of the term ñsetoffò is curious.  

Note that Bank had a security interest in Tenderloinôs 

deposit account (849 F.3d 1231, 1234), presumably 

pursuant to Uniform Commercial Code §§ 9104(a)(1) 

and 9203(b)(3)(D).  Thus, if Bank took an action to 

collect the loan obligations, it would have enforced a 

security interest against the deposit account and 

would not have exercised its common law right of 

setoff. 
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 11 U.S.C. § 1107. 
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 12 F.3d 938, 940. 
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 849 F.3d 1231, 1239-1240. 


