
 

 

The U.S. Supreme Court’s recent decision in 

Spokeo Inc. v. Robins was a clear win for 

neither plaintiffs or defendants, but it is a 

step in the right direction for banks and 

other defendants that face the prospect of 

mass litigation. The decision addresses the 

threshold question of whether a person has 

suffered sufficient harm in order to have 

“standing” to bring a suit in court. Article III 

of the U.S. Constitution grants jurisdiction 

to courts only to hear “cases” or 

“controversies,” terms that have been 

interpreted to require a prospective plaintiff 

to prove “injury in fact.” 

 

In this case plaintiff Robins sued under the 

Fair Credit Reporting Act of 1970 (FCRA) 

which, among other things, requires 

consumer reporting agencies to “follow 

reasonable procedures to assure maximum 

possible accuracy of” consumer reports.
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The FCRA, like a number of other 

consumer-oriented statutes, prescribes 

damages in the event of any violation.   

 

In this case, Robins alleged that Spokeo Inc., 

which styles itself as a “people search 

engine,” generated an erroneous profile of 

Robins in violation of the FCRA’s 

requirements. The federal trial court 

dismissed his complaint, holding that he had 

failed sufficiently to plead injury as required 

by Article III. The Ninth Circuit reversed, 

holding that Spokeo violated Robins’ 
                                                           
1 15 U.S.C. §1681e(b). 

“statutory rights” conferred under the FCRA 

(as opposed to violating FCRA in a general 

sense) and no further proof of harm is 

necessary.  

 

On appeal, the U.S. Supreme Court 

articulated the standing requirement. 

Standing consists of three elements. The 

plaintiff must have (1) suffered an injury in 

fact, (2) that is fairly traceable to the 

challenged conduct of the defendant, and (3) 

that is likely to be redressed by a favorable 

judicial decision. Friends of the Earth, Inc. 

v. Laidlaw Environmental Services (TOC), 

Inc., 528 U. S. 167, 180–181 (2000). This 

case primarily concerns the first element: 

what constitutes injury in fact?  

 

Writing for the 6-2 majority, Associate 

Justice Alito stated that a plaintiff has to 

allege that he or she suffered “an invasion of 

a legally protected interest” that is both 

“concrete and particularized” and “actual or 

imminent, not conjectural or hypothetical,” 

citing Lujan v. Defenders of Wildlife, 504 U. 

S. 555, 559–560 (1992). A “particularized” 

injury is one that affects the plaintiff in a 

personal and individual way. A concrete 

injury is different in that it must be “de 

facto,” that is, it must actually exist, be real 

and not “abstract.” The trial court in this 

case had found that Robins had alleged 

possible future harm but no “actual or 

imminent harm.”   

 



 

Significantly, Alito wrote that this analysis 

challenges the belief that Congress may 

simply create Article III standing by writing 

purported harm into a statute. A plaintiff 

does not “automatically satisfy[y] the injury-

in-fact requirement whenever a statute 

grants a person a statutory right and purports 

to authorize that person to sue to vindicate 

that right.” Alito added, “Article III standing 

requires a concrete injury even in the 

context of a statutory violation.” Thus, 

Robins could not satisfy the injury in fact 

requirement merely by alleging a bare 

procedural violation without further showing 

concrete harm as a result of Spokeo’s errors. 

   

The Court found that the Ninth Circuit failed 

to appreciate this distinction between 

concreteness and particularization. The 

violation of Robins’ statutory rights was 

particular to him, but the speculative nature 

of his harm was not necessarily concrete. In 

enacting the FCRA Congress sought to curb 

the dissemination of false information by 

adopting procedures designed to decrease 

that risk. But a violation doesn’t necessarily 

support standing if it results in no harm. As 

an example, the Court noted it was difficult 

to imagine how dissemination of an 

incorrect zip code, without more, could 

result in any concrete harm. The Court 

remanded the case to be re-decided under 

the analysis articulated in the decision. 

 

This leaves open the possibility that the 

District Court could decide that the potential 

harms Robins articulated at trial may be 

found to meet both the particular and 

concreteness standards. This part of the 

decision may be seen to favor plaintiffs, 

especially if it turns out that the harms 

articulated by Robins do satisfy the Court’s 

analysis. Perhaps that determination by the 

District Court will return a second time to 

the Supreme Court. Still, the Court’s 

decision raises a barrier to claims that are 

grounded on technical or procedural 

violations alone. Plaintiffs and their counsel 

now, as a result of this decision, must 

undertake the extra work to substantiate 

some non-abstract harm to the plaintiff that 

is concrete. 

 

As an illustration, before the Electronic 

Funds Transfer Act was recently amended, 

many banks faced class action law suits for 

failing to place a physical placard notifying 

users of possible ATM fees, even though an 

identical notice (also required) appeared on 

the monitor during the transaction.
2
 Many of 

these suits were brought by persons who 

roamed from location to location looking for 

missing placards (and in some cases 

apparently removed the placards 

themselves) and then sued. The “violations” 

amounted virtually to automatic payouts to 

plaintiffs and their lawyers because of the 

statutory damages provided by the EFTA as 

then written, even though no actual harm of 

any kind to the plaintiffs was or could be 

proved. As a result of industry complaints, 

the EFTA has since been amended. The 

Spokeo decision should make this kind of 

claim more difficult to pursue even before 

the amendment. 
 

 Leland Chan 
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 The EFTA at 15 U.S.C. 1693b(d)(3)(B) 

was amended in 2012 by Public Law 112-

216, and the CFPB amended Regulation E at 

12 CFR Section 1005.16(b) effective as of 

March, 2013 to amend the notice 

requirement. 


