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CBA Weighs in in Supreme Court Case Widely Watched By Litigants 
 

he United States Supreme Court accepted for 

review a case addressing the Fair Credit 

Reporting Act (“FCRA”) that will affect whether 

companies can be sued by plaintiffs who are 

unable to show that they suffered actual harm. In 

Spokeo, Inc. v. Robins, a case decided in the 

federal Ninth Circuit Court of Appeals, Thomas 

Robins filed an action against Spokeo, an 

operator of a “people search engine” that 

aggregates information regarding individuals 

from phone books, social networks, real estate 

listings, and other publicly available sources and 

makes the information available to subscribers. 

Spokeo does not hold itself out as a consumer 

credit reporting agency and clearly stated on its 

website the following: 

 

“None of the information offered by 

Spokeo is to be considered for purposes 

of determining any entity or person’s 

eligibility for credit, insurance, 

employment, or for any other purposes 

covered under FCRA.”   

 

Nevertheless, Robins alleged that Spokeo is a 

consumer reporting agency that issues consumer 

reports in violation of the FCRA.
1
 Specifically, 

Robins alleged that the search results associated 

with his name included inaccurate information 
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 In pertinent part, the FCRA restricts the 

circumstances in which a consumer reporting 

agency may provide consumer reports, imposes 

accuracy standards, requires notices to be given 

to providers and users of information, and 

requires a mechanism to allow consumers to 

contest reports. 15 U.S.C. Section 1681 et seq.   

and this cost him money, and caused “anxiety, 

stress, concern, and/or worry about his 

diminished employment prospects.” The District 

Court dismissed his suit, stating that Robins had 

not alleged “any actual or imminent harm” and 

that allegations of possible future injury do not 

satisfy Article III standing requirements. Robins 

then appealed to the Ninth Circuit. 

 

To establish standing to bring a suit in federal 

court under the “case or controversy” provision of 

Article III of the U.S. Constitution, a plaintiff 

must prove what is commonly known as “injury 

in fact.” That is, he must show that (1) he 

suffered an injury that is concrete and not 

conjectural or hypothetical; (2) the injury is 

traceable to the challenged action of the 

defendant; and (3) it is likely that the injury will 

be redressed by a favorable decision. Friends of 

the Earth, Inc. v. Laidlaw Environmental 

Services, Inc., 528 U.S. 167, 180–1 (2000).  

 

The question raised in the Ninth Circuit was 

whether Robins had satisfied the requirement to 

demonstrate Article III injury-in-fact standing 

simply by alleging a violation of the FCRA. 

Congress had created a private right of action 

under FCRA by allowing consumers to recover 

statutory damages against any consumer reporting 

agency that fails to comply with the law’s 

provisions. Finding that Robins has standing to 

sue, the Ninth Circuit reasoned that since an 

FCRA cause of action does not require a showing 

of actual harm, actual harm is unnecessary to 

establish Article III standing on an FCRA claim. 

Robins had satisfied the requirements of Article 
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III by alleging that Spokeo violated his FCRA 

rights. 

 

The decision is consistent with the Ninth Circuit’s 

earlier decision that interpreted the anti-kickback 

provision of the Real Estate Settlement 

Procedures Act or RESPA. In Edwards v. First 

American Corp., 610 F.3d 514, 517 (9th Cir. 

2010) plaintiff alleged that First American had 

paid the settlement agent handling her escrow for 

the exclusive rights to referrals to provide title 

insurance in violation of Section 8 of RESPA.
2
 

First American argued that plaintiff had no 

standing to sue because she did not suffer a 

concrete injury in fact. She is unable to allege that 

she would have been charged less for her title 

insurance because applicable state law (Ohio) 

mandates that all title insurers charge the same 

price. The Ninth Circuit Court nevertheless found 

for the plaintiff, holding that “the injury required 

by Article III can exist solely by virtue of statutes 

creating legal rights, the invasion of which 

creates standing,” quoting Warth v. Seldin, 422 

U.S. 490, 500 (1975).  

  

The federal Courts Of Appeals are divided over 

the question of whether Congress can create 

constitutional Article III standing simply by 

drafting a private right of action to enforce a 

statute. This conflict among the courts is 

presumably the main reason that the Supreme 

Court granted Spokeo’s certiori petition (for 

review). Moreover, Spokeo argued in its petition  

that this case presents similar issues affecting a 

wide range of other statutes that permit private 

rights of action, including the Truth in Lending 

Act, Fair Debt Collection Practices Act, 

Telephone Consumer Protection Act, Employee 

Retirement Income Security Act, Fair Housing 

Act and, as already noted, RESPA. A decision in 

favor of Robins in this case would afford 

plaintiffs Article III standing in suits under any of 

these statutes, and many others, as long as they 

can allege a violation, irrespective of a showing 

of any injury. Federal precedents have also been 
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 12 USC Section 2607. 

cited in state court actions by plaintiffs alleging 

state law claims to support standing without the 

showing of injury. 

 

Not surprisingly, this case has drawn amicus 

briefs from a number of entities, including a brief 

filed jointly by eBay, Facebook, Google, and 

Yahoo! Their chief concern is that they are the 

targets of numerous mass law suits that allege 

technical violations of a host of statutes that, 

given the billions of users that these companies 

have, if injury can be presumed from a violation, 

they can be exposed to astronomical damage 

awards where no actual injury has occurred. 

   

The Supreme Court itself has been cited in 

support of both sides of this issue. The main 

support for the Edwards RESPA decision 

discussed above was the Supreme Court’s Warth 

decision, which is not persuasive on this point 

because the Court had actually denied standing in 

that case involving a challenge to a municipality’s 

zoning actions. Elsewhere, the Supreme Court 

held that “Congress cannot erase Article III’s 

standing requirements by statutorily granting the 

right to sue to a plaintiff who would not otherwise 

have standing.” Raines v. Byrd, 521 U.S. 811, 

820 n.3 (1997). 

  

CBA, together with a coalition of industry 

groups, will file an amicus brief in this case in 

support of Spokeo Inc.  

 

               Leland Chan 

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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