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CFPB Final ATR/QM Rule Expands Small Creditors Definition 

 

n response to concerns raised by bankers, the 

CFPB issued final rules revising the definitions 

of small creditor and rural and underserved areas. 

Currently, certain lenders that meet the criteria 

for small creditors enjoy exemptions relating to 

the establishment of escrow accounts for higher-

priced mortgage loans, the general 43% debt-to-

income ratio limit, the safe harbor from ability-to-

repay claims, and balloon-payment loans. The 

final rule relaxes the definition of small creditor 

in part by raising the origination limit threshold 

and loosening the definition of “rural” areas. 

 

Origination limit. To be eligible as a small 

creditor, a lender must satisfy both the 

originations and asset size tests. The final rule 

raises from 500 to 2000 the maximum number of 

covered loan originations a lender can make to be 

eligible for small creditor status. Originated loans 

held in portfolio by the creditor and its affiliates 

are not counted for purposes of the threshold, but 

loans transferred to a subsidiary or other affiliate 

are counted as sold rather than held in portfolio. 

A grace period allows creditors that exceeded the 

origination limit in the preceding year to operate 

as a small creditor for applications received 

before April 1 of the current year. For example, if 

a non-qualifying creditor received a loan 

application in mid-March, it could still complete 

the loan later in the year as a small creditor. 

 

Asset size limit. The final rule includes in the 

calculation of the $2 billion asset limit for small-

creditor status the assets of the creditor’s affiliates 

that regularly extended covered transactions. This 

threshold adjusts automatically each year based 

on the change in the Consumer Price Index. 

Counting affiliates’ assets is intended to prevent 

larger creditors from structuring transactions so 

that affiliates can enjoy the benefits of small 

creditor status, and this partly explains why the 

assets of affiliates that do not “regularly extend” 

covered transactions are not counted. For 

example, the assets of an insurance affiliate are 

not counted for purposes of the asset size test. 

The official comments clarify that the “regularly 

extended” threshold is met if an affiliate extended 

more than five covered transactions, more than 

one high cost mortgaged subject to §1026.32, or 

one or more Section 32 transaction through a 

mortgage broker. Also, a creditor that exceeded 

the asset limit beginning in the preceding 

calendar year may still operate as a small creditor 

with respect to applications received before April 

1 of the current year.   

 

Rural area. The final rule amends the definition 

of “rural” by adding areas not included in the 

current definition which is based on counties. 

Included within its scope are census blocks (much 

smaller and more numerous than counties) that 

are not included in an “urban” area as defined by 

the U.S. Census Bureau. The rule also looks to 

the preceding calendar year rather than to any of 

the three preceding calendar years to determine 

whether a creditor is operating predominantly in 

rural or underserved areas, again allowing for a 

grace period. As safe harbors, creditors may rely 

on information available through automated tools 

located on the websites of the CFPB and the 

Census Bureau for purposes of determining the 

location of rural areas. These changes expand the 

scope of qualifying properties and thus make it 

easier for lenders to qualify as a small creditor.  
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Balloon payment mortgages. The current rule 

allows balloon payment qualified mortgages if a 

creditor extends more than 50 percent of its 

covered transactions in counties that are rural or 

underserved. This temporary provision applies 

only to covered transactions consummated on or 

before January 10, 2016. The final rule changes 

the sunset date and now looks at covered 

transactions for which the application was 

received before April 1, 2016.    

 

Escrows. The current rule prohibits a creditor 

from availing itself of the exemption from escrow 

requirements for small creditors if it maintains 

escrow accounts for loans that it or its affiliate 

currently services. A creditor may qualify for the 

exemption if such escrow accounts were 

established for loans on or after April 1, 2010 and 

before January 1, 2014, or were established as an 

accommodation for distressed consumers. The 

final rule substitutes January 1, 2016 for January 

1, 2014 to prevent any creditors that are currently 

ineligible for the escrow exemption, but that 

would qualify if the proposed definitional 

changes were adopted, from losing eligibility 

because of escrow accounts they were required to 

establish. Creditors are eligible for the exemption 

if they otherwise meet the small creditor 

requirements and they do not establish new 

escrow accounts for transactions for which they 

receive applications on or after January 1, 2016.  

 

Look back period. For purposes of determining 

whether a creditor operates predominantly in 

rural or underserved areas, the final rule refers to 

the preceding calendar year rather than any of the 

three preceding years in which the creditor 

extended more than 50 percent of its covered 

loans on properties located in such areas.    

   

Effective date. The final rule is effective for 

covered loans consummated on or after January 

1, 2016. As an example, the increased origination 

limit and the new definition of rural apply to 

covered transactions consummated on or after 

that date. 
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