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KEY FLOOD INSURANCE DEVELOPMENTS 

OUTLINE 

I. INTRODUCTION 

A. Background.   

1. During the past several years, Congress passed two bills that significantly 
amended the flood insurance requirements – the Biggert-Waters Flood 
Insurance Reform Act of 2012 (Biggert-Waters) and the Homeowner Flood 
Insurance Affordability Act of 2014 (HFIAA). 

2. In response, the FDIC, FRB, OCC and NCUA, as well as the Farm Credit 
Administration (Agencies), issued final rules to implement each of these laws.   

a. The first final rule was published in the Federal Register on July 21, 
2015.  80 FR 43215. 

b. The second final rule, which dealt exclusively with the requirements 
that apply to private flood insurance policies, was published on 
February 20, 2019.  84 FR 4953. 

3. Interagency Flood Insurance Q&As.   

a. In 1997, the Agencies issued “Interagency Questions and Answers 
Regarding Flood Insurance” to help lenders comply with the flood 
insurance regulations.  62 FR 39523.   

b. In 2009 and 2011, the Agencies amended those Q&As.  74 FR 
35914; 76 FR 64175.   
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c. On May 11, 2022, the Agencies issued their Q&As.  87 FR 32826.  
This Outline reflects those updated Q&As. 

d. On July 27, 2022, the Agencies held their “2022 Interagency Flood 
Insurance Q&As” (2022 Webinar).  This Outline flags some of that 
webinar’s key points. 

B. NFIP Authorization.  The NFIP is currently set to expire on December 16, 2022.  
Refer to https://www.fema.gov/flood-insurance/rules-legislation/congressional-
reauthorization for more details. 

II. BASIC REQUIREMENTS 

A. Step #1.  Determine whether the loan will be secured by a building or a mobile home. 

1. Here is how the flood insurance regulations define “building” and “mobile 
home.” 

2. “Building” means: 

a. A walled and roofed structure, other than a gas or liquid storage tank 
that is: 

(1) Principally above ground; and  

(2) Affixed to a permanent site; and 

b. A walled and roofed structure while in the course of construction, 
alteration, or repair. 
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3. A “mobile home” is a structure built on a permanent chassis, transported to 
its site in one or more sections, and affixed to a permanent foundation.  The 
term “mobile home” does not include a recreational vehicle. 

4. For ease of discussion, this Outline generally refers to “buildings,” even 
though the flood insurance regulations apply equally to mobile homes. 

B. Step #2.  When a regulated financial institution Makes, Increases, Renews or 
Extends (aka MIREs) a loan that will be secured by a building, a lender must pull a 
Standard Flood Hazard Determination Form (SFHDF).  The SFHDF will state 
whether the building is in a Special Flood Hazard Area (SFHA) (which is an A- or V-
rated flood zone) and in an NFIP-participating community. 

C. Step #3.  If the building is in an SFHA, send the borrower an SFHA Notice (refer to 
Exhibit A to this Outline). 

D. Step #4.  If the building is eligible for NFIP coverage, the loan is a “designated loan.”  
The lender may not MIRE a designated loan until it receives evidence that adequate 
flood insurance is in place, unless an exemption applies.   

III. EXEMPTIONS 

Prior to HFIAA, there were only two, very limited exemptions to the flood insurance 
requirements.  HFIAA added a third exemption for detached structures. 

A. State-owned property.  California does not qualify for this exemption.  44 CFR 75.14. 

B. Small-dollar, short-term loans.  The flood insurance regulations do not apply to loans 
that have an original principal balance of $5,000 or less and a term of one year or 
less.  Both conditions must be met in order for the loan to be exempt. 
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C. Detached structures.  HFIAA added the detached structure exemption which applies 
to “[a]ny structure that is part of any residential property but is detached from the 
primary residential structure of such property and does not serve as a residence.” 

1. To be eligible for the exemption, “a structure [must be] part of a residential 
property.” 

2. “[A] structure used primarily for personal, family, or household purposes, and 
not used primarily for agricultural, commercial, industrial, or other business 
purposes.” 

3. “Not serve as a residence.”  Whether the detached structure serves as a 
residence will be “based upon the [lender’s] good faith determination . . . that 
the structure is intended for use or actually used as a residence, which 
generally includes sleeping, bathroom, or kitchen facilities.” 

IV. KEY DEVELOPMENT #1 – WHICH CONDO UNITS TRIGGER COVERAGE 

A. Loans Secured by Certain Condo Units.  New Q&A Condo and Co-Op 9. 

B. The following are not designated loans subject to the mandatory purchase 
requirements: 

1. A loan secured by a residential condo unit located in a non-residential condo 
building; and 

2. A loan secured by a non-residential condo unit located in a: 

a. Non-residential condo building; or 

b. Residential condo building. 
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C. Why?  Because the NFIP does not insure these condo units in these situations. 

D. As a result, the Agencies concluded that a loan secured by one of these types of 
units is not a designated loan and not subject to the mandatory purchase 
requirements. 

E. While the Q&A does not come out and say this, what this boils down to is if a loan is 
secured by a condo unit, it is subject to the mandatory purchase requirements only if 
the loan is secured by a residential condo unit in a residential condo building. 

V. KEY DEVELOPMENT #2 – FLOOD ZONE DISCREPANCIES 

A. Background.  Former Q&A 71 required lenders to try to resolve a flood zone 
discrepancy by investigating and contacting the insurance agent.   

B. Final Q&A.   

1. The Agencies think Q&A 71 is unnecessarily burdensome.   

2. Q&A Zone 1 reflects a change in the Agencies’ expectations regarding a 
lender’s obligation when there is such a discrepancy.   

3. They no longer expect a lender to attempt to resolve the discrepancy.   

4. Furthermore, this final Q&A reflects the fact that starting October 1, 2021, the 
NFIP no longer uses flood zones for rating purposes and no longer list the 
flood zone on NFIP dec pages.   
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C. Private Flood Insurance (PFI) Policies. 

1. This Q&A does not speak to PFI policies.   

2. In the final Q&As’ supplementary information, the Agencies stated that PFI 
companies have discretion in how they may require lenders to handle flood 
insurance discrepancies and declined to revise this Q&A to discuss how a 
lender resolves a discrepancy as to a PFI policy.  87 FR at 32847. 

VI. KEY DEVELOPMENTS #3 – RCV V. ACV DISTINCTION STILL EXISTS 

A. Background. 

1. General rule.  A regulated lender may not MIRE a “designated loan” without 
proof that sufficient flood insurance is in place. 

2. “Lesser of the three.”  The amount of flood insurance coverage must be at 
least equal to the lesser of: 

a. The outstanding principal balance of the designated loan; or 

b. The maximum amount available under the NFIP, which is the lesser 
of: 

(1) The maximum limit available for the particular type of building 
(see Paragraph 3. below); or 

(2) The structure’s insurable value (see Paragraph 4. below). 
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3. NFIP limits.  These are the NFIP coverage limits currently in effect. 

Building Coverage Regular Program 

Single-Family Dwelling & 2-4 Family Building 

Other Residential Building (5+ dwelling units) 

Non-Residential Building 

Residential Condominium Buildings (in the case of a 
Residential Condominium Building Association Policy 
(RCBAP)) 

$250,000 

$500,000 

$500,000 

$250,000 x the number of 
units 

Contents Coverage Regular Program 

Single-Family Dwelling & 2-4 Family Building 

Other Residential Building 

Non-Residential Building 

$100,000 

$100,000 

$500,000 

4. Insurable value – RCV vs. ACV. 

(1) Replacement Cost Value (RCV) is the cost to replace property, such 
as a building, with the same kind of material and construction without 
deducting for depreciation. 

(2) Actual Cost Value (ACV) is the cost to replace an insured item of 
property (e.g., a building) at the time of loss, minus the value of its 
physical depreciation.  In other words, ACV is the RCV minus 
depreciation. 

(3) In other words, _____ will always exceed _____. 

B. Final Q&A. 

1. Why must a lender figure out whether a building’s insurable value is  RCV or 
ACV?   
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a. Lenders need to make sure they are not underinsuring the property.  
If a lender uses ACV in the “lesser of the three” calculation, when the 
lender should be using RCV, then it is underinsuring the collateral, 
exposing itself to a flood insurance regulation violation (that is, 
regulatory criticism and civil money penalties). 

b. Lenders also need to make sure they are not overinsuring the 
property.   

(1) Lenders may require more than the minimum amount of flood 
insurance the regulations require. 

(2) However, lenders are to consider the extent of the recovery 
allowed under the NFIP/private policy for the type of property 
being insured to assist the borrower in avoiding paying for 
coverage that exceeds the amount the insured would recover 
in the event of a loss.  Final Q&A Amount 8. 

(3) The industry commonly refers to this situation as 
“overinsuring.” 

(4) Also, California Civil Code Section 2955.5(a) prohibits lenders 
from requiring insurance coverage that exceeds the 
improvement’s replacement value. 

2. For these reasons, lenders should look to see, in the event of a loss, whether 
the insurer will pay no more than RCV or ACV for that type of property, 
according to the policy.   

3. Final Q&A Amount #2 could be read to allow a lender to use RCV for the 
“lesser of the three” calculation for ALL buildings, even non-residential 
buildings. 
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C. Subsequent Guidance from Regulatory Agencies. 

1. Based on an informal email exchange BCG had with one regulatory agency, 
if the NFIP pays claims based on ACV, then the lender is to use ACV as the 
insurable value in the “lesser of the three” calculation.  

2. Furthermore, in an article titled, “Commercial Flood Insurance Compliance – 
Washing Away Common Pitfalls,” in the Second Issue 2022 “Consumer 
Compliance Outlook,” the FRB reiterated this as follows: 

For nonresidential properties, the insurable value might be based on [ACV], 
which is RCV minus the value of its physical depreciation.  In these 
situations, using RCV rather than ACV could cause borrowers to be insured 
for more coverage than they would recover in the event of a loss. 

VII. KEY DEVELOPMENT #4 – WHEN LENDERS CAN USE RCV STATED ON DEC PAGE 

A. Background. 

1. In calculating the amount of insurance to require, the lender and borrower 
(either by themselves or in consultation with the flood insurance provider) 
may choose from a variety of approaches or methods to establish the 
insurable value.  They may use any of the following approaches. 

a. Approach #1 – An appraisal based on a cost-value (not market-value) 
approach.  

b. Approach #2 – A construction-cost calculation.  

c. Approach #3 – The insurable value used in a hazard insurance policy 
(recognizing that the insurable value for flood insurance purposes 
may differ from the coverage provided by the hazard insurance and 
that adjustments may be necessary; because, for example, most 
hazard policies do not cover foundations).  
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d. Approach #4 – The RCV listed on the flood insurance policy 
declarations page.   

e. Approach #5 – Any other reasonable approach, so long as it can be 
supported.  Final Q&A Amount 2. 

B. Approach #4 – Using the RCV listed on the flood insurance policy declarations page. 

1. While the Q&As list this as a permissible basis to determine the amount of 
the insurable value and does not limit that ability to any particular policy, it 
appears that it would only apply to RCBAPs.  Here’s why. 

2. During the Agencies’ 2022 Webinar, the Agencies clarified that lenders 
should not rely on FEMA’s RCV listed on the declarations page for NFIP 
policies. 

3. They explained that FEMA’s RCV is not intended to be used as a basis for 
determining the property’s insurable value, but to be used in determining the 
policy’s premium. 

4. At the same time, final Q&A Condo and Co-Op 3 states that a lender may 
rely on the RCV (and the number of units) shown on the RCBAP declarations 
page in determining insurable value unless it has reason to believe that those 
amounts clearly conflict with other available information. 

VIII. KEY DEVELOPMENT #5 – WHAT DOCUMENTS TO LOOK AT TO DETERMINE IF 
CONTENTS COVERAGE IS TRIGGERED & ALLOCATING CONTENTS COVERAGE 

A. Background.  Borrowers must obtain contents coverage when the lender takes a 
security interest in: 

1. A building that is located in an SFHA and eligible for NFIP coverage; and 
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2. The contents of that building. 

B. Documents.   

1. When determining whether a creditor has taken a security interest in 
contents, it should look to both the loan agreement AND the security 
instruments.  Final Q&A Other Security Interests 9. 

2. Over the past decade, the law firm has received numerous reports of FDIC 
examiners taking the position that if a security agreement or deed of trust 
took a security interest in contents. 

3. The method for allocating flood insurance coverage among multiple buildings 
would be the same method for allocating flood insurance coverage among 
contents and buildings.   

C. Allocating Coverage. 

1. Both contents and building will be considered to have a sufficient amount of 
flood insurance coverage for regulatory purposes so long as some 
reasonable amount of insurance is allocated to each category.  Final Q&A 
Other Security Interests 7.   
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2. That Q&A goes on to provide the following example, which the FRB put in 
chart form in the Consumer Compliance Outlook article mentioned above: 

 

IX. KEY DEVELOPMENT #6 - WHEN MUST FLOOD INSURANCE COVERAGE BE IN 
EFFECT 

A. Final Q&A Applicability 15 answers this question. 

B. A lender should use the loan closing date to determine the date by which flood 
insurance must be in place for a designated loan. 
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C. Transactions where there is a transfer of property ownership (such as purchase-
money loans). 

1. In “dry” settlement states (such as California), the “closing date” is the date of 
property transfer, regardless of loan signing or funding date. 

2. This means that the coverage must be in effect on the date of property 
transfer. 

D. Transactions where there is no transfer of property ownership (such as refinancings). 

a. In these transactions, the Q&A states that lenders should use the 
loan’s consummation date as the effective date for the flood 
insurance policy. 

b. In the final Q&As’ supplementary information, the Agencies explain 
that “consummation date” is the date the borrower becomes 
contractually obligated on the loan.  87 FR at 32833. 

X. KEY DEVELOPMENT # 7 – KEY PFI COMPLIANCE AID STATEMENT Q&AS 

A. Compliance Aid Statement.   

1. The PFI Rule allows lenders to rely on a compliance aid statement (CAS). 

2. Specifically, a regulated lender may determine that a policy meets the Eight 
Criteria, without further review of the policy, if the following statement is 
included within the policy or as an endorsement to the policy: 

This policy meets the definition of private flood insurance contained in 
42 U.S.C. 4012a(b)(7) and the corresponding regulation. 
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B. Key CAS Questions. 

1. What if the PFI policy’s CAS is not exactly the same as the regulation’s? 

a. If the language is different from the CAS set forth in the regulations, 
the lender cannot rely on the protections of the CAS in the regulations 
and should review the policy to determine whether it meets the 
definition of PFI (that is, meets the Eight Criteria). 

b. However, a lender does not have to reject a policy containing the 
CAS if there are stylistic differences, such as formatting, font, and 
punctuation, that do not change the clause’s substantive meaning 
from the regulations’ CAS.  Final Q&A Mandatory 4. 

2. The regulations require the CAS to be on the policy itself or in an 
endorsement to the policy.  What if the insurer puts the CAS on the 
declarations page, and not in the policy or an endorsement? 

a. A lender may still accept a CAS if it is included on the declarations 
page.  Final Q&A Mandatory 8. 

b. The Q&A also states that the lender must ensure that the policy 
meets the amount of insurance the regulations require.   

XI. KEY DEVELOPMENT # 8 – “SUFFICIENT PROTECTION” CRITERIA ARE OPTIONAL 

A. Background. 

1. A regulated lender may accept a PFI policy that does not meet the Eight 
Criteria in satisfaction of the mandatory purchase requirement, if the lender 
reviews the policy and confirms that it meets the discretionary acceptance 
criteria. 

2. One of those criteria is that the policy must provide “sufficient protection.”   
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3. The Agencies provide the following factors lenders could consider in 
determining whether a PFI policy provides “sufficient protection”: 

a. Whether the PFI policy’s deductible(s) are reasonable based on the 
borrower’s financial condition; 

b. Whether the insurer provides adequate notice of cancellation to the 
mortgagor and mortgagee to ensure timely force placement of flood 
insurance, if necessary; 

c. Whether the terms and conditions of a flood insurance policy with 
respect to payment per occurrence or per loss and aggregate limits 
are adequate to protect the regulated lending institution’s interest in 
the collateral;  

d. Whether a flood insurance policy complies with the applicable state 
insurance laws; and  

e. Whether a private insurance company has the financial solvency, 
strength, and ability to satisfy claims.  84 FR at 4963; final Q&A 
Discretionary 4. 

B. 2022 Webinar.  In the 2022 Webinar, the Agencies made clear that it is not their 
position that a policy must meet all or some of these factors. 

1. They explained that the lender is not required to satisfy these factors to 
satisfy the sufficient protection standard as the regulation itself does not 
require these factors to be met. 

2. Furthermore, they noted that the interagency FDPA examination procedures 
do not require examiners to review compliance with these factors. 
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XII. WE’RE ADJOURNED!   

Speakers’ Contact Information: 

Stephanie A Shea, Esq. 
Principal 
Aldrich & Bonnefin, PLC 
1920 Main Street, Suite 800 
Irvine, California 92614 
Tel:  (949) 474-1944 
Email:  SShea@ABLawyers.com 
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EXHIBIT A 
 

SAMPLE FORM OF NOTICE OF SPECIAL FLOOD HAZARDS AND 
AVAILABILITY OF FEDERAL DISASTER RELIEF ASSISTANCE 

(Appendix A to FDIC’s Flood Insurance Regulations  
(12 CFR Part 339)) 

We are giving you this notice to inform you that: 

The building or mobile home securing the loan for which you have applied is or will be located in an area with special flood 
hazards. 

The area has been identified by the Administrator of the Federal Emergency Management Agency (FEMA) as a special flood 
hazard area using FEMA’s Flood Insurance Rate Map or the Flood Hazard Boundary Map for the following community:  ___.  This area has a 
one percent (1%) chance of a flood equal to or exceeding the base flood elevation (a 100-year flood) in any given year.  During the life of a 
30-year mortgage loan, the risk of a 100-year flood in a special flood hazard area is 26 percent (26%). 

Federal law allows a lender and borrower jointly to request the Administrator of FEMA to review the determination of whether the 
property securing the loan is located in a special flood hazard area.  If you would like to make such a request, please contact us for further 
information. 

__The community in which the property securing the loan is located participates in the National Flood Insurance Program (NFIP).  
Federal law will not allow us to make you the loan that you have applied for if you do not purchase flood insurance.  The flood insurance 
must be maintained for the life of the loan.  If you fail to purchase or renew flood insurance on the property, Federal law authorizes and 
requires us to purchase the flood insurance for you at your expense. 

• At a minimum, flood insurance purchased must cover the lesser of: 

(1) the outstanding principal balance of the loan; or 

(2) the maximum amount of coverage allowed for the type of property under the NFIP. 

Flood insurance coverage under the NFIP is limited to the building or mobile home and any personal property that secures your 
loan and not the land itself. 

• Federal disaster relief assistance (usually in the form of a low-interest loan) may be available for damages incurred in excess 
of your flood insurance if your community’s participation in the NFIP is in accordance with NFIP requirements. 

• Although you may not be required to maintain flood insurance on all structures, you may still wish to do so, and your 
mortgage lender may still require you to do so to protect the collateral securing the mortgage.  If you choose not to maintain 
flood insurance on a structure and it floods, you are responsible for all flood losses relating to that structure. 

Availability of Private Flood Insurance Coverage 

Flood insurance coverage under the NFIP may be purchased through an insurance agent who will obtain the policy either directly 
through the NFIP or through an insurance company that participates in the NFIP.  Flood insurance that provides the same level of coverage 
as a standard flood insurance policy under the NFIP may be available from private insurers that do not participate in the NFIP.  You should 
compare the flood insurance coverage, deductibles, exclusions, conditions, and premiums associated with flood insurance policies issued on 
behalf of the NFIP and policies issued on behalf of private insurance companies and contact an insurance agent as to the availability, cost, 
and comparisons of flood insurance coverage. 

[Escrow Requirement for Residential Loans 

Federal law may require a lender or its servicer to escrow all premiums and fees for flood insurance that covers any residential 
building or mobile home securing a loan that is located in an area with special flood hazards.  If your lender notifies you that an escrow 
account is required for your loan, then you must pay your flood insurance premiums and fees to the lender or its servicer with the same 
frequency as you make loan payments for the duration of your loan.  These premiums and fees will be deposited in the escrow account, 
which will be used to pay the flood insurance provider.] 

__Flood insurance coverage under the NFIP is not available for the property securing the loan because the community in which 
the property is located does not participate in the NFIP.  In addition, if the non-participating community has been identified for at least one 
year as containing a special flood hazard area, properties located in the community will not be eligible for Federal disaster relief assistance in 
the event of a Federally declared flood disaster. 




