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San Francisco Employers Restricted In Inquiries About Criminal History 
 

he City of San Francisco adopted an 

ordinance (“SF ordinance”) restricting private 

sector employers from inquiring about job 

applicants’ or employees’ criminal history. San 

Francisco becomes the first city in California to 

do so, and the second city on the West Coast after 

Seattle. The ordinance applies to any employer 

that is located or doing business in San Francisco 

that employs 20 or more persons regardless of 

location. It also applies to housing activities as 

well, which will not be reviewed in this Bulletin. 

The SF ordinance includes a preemption 

provision allowing for compliance with 

conflicting state, federal, or agency requirements. 

However, as discussed below, preemption under 

Section 19 of the Federal Deposit Insurance Act 

(banks may not hire persons with criminal records 

unless with agency approval) does not eliminate 

compliance risks. 

 

Under the SF ordinance, a covered employer may 

not take an employment-related “adverse action” 

against an employee or job applicant based on the 

person’s conviction history, except as prescribed. 

An adverse action means to:  

 

“fail or refuse to hire, to discharge, or to not 

promote any individual, or to limit, 

segregate or classify employees in any way 

which would deprive or tend to deprive any 

individual of employment opportunities, or 

otherwise adversely affect his/her status as 

an employee. The ‘Adverse Action’ must 

relate to employment in whole or substantial 

part in the City.” 

 

Absolutely Prohibited Categories 

 

The SF ordinance sets forth a number of subjects 

that a covered employer categorically may not 

inquire about, require disclosure of, or base any 

adverse action on. These are: 

 

 an arrest not leading to a conviction;
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 participation in or completion of a diversion 

or a deferral of judgment program; 

 a conviction that has been judicially 

dismissed. expunged. voided, invalidated, or 

otherwise rendered inoperative; 

 a conviction or any other determination or 

adjudication in the juvenile justice system; 

 a conviction that is more than seven years old 

(from the date of sentencing); and 

 information pertaining to an offense other 

than a felony or misdemeanor, such as an 

infraction. 

 

Prohibited Application Inquiries  

  

One of the purposes of the SF ordinance is to 

prevent persons from being automatically 

excluded from employment opportunities because 

of their conviction history. Thus, an employer 

may not require an applicant or “potential 

applicant” for employment, or an employee, to 

disclose any conviction (including felonies and 

misdemeanors and unresolved arrests) on an 

employment application.  

 

                                                           
1
 A conviction does not include an “unresolved arrest,” 

which is a pending arrest undergoing an active pending 

criminal investigation or trial that has not yet been resolved. 

T 

http://sfgsa.org/modules/showdocument.aspx?documentid=11598
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However, an employer may require an applicant 

to disclose his or her conviction history or 

unresolved arrest (but not information that is 

absolutely prohibited) either after the first live 

interview (including by telephone, 

videoconferencing. or other technology) or, at the 

employer's discretion, after a conditional offer of 

employment is extended. Before inquiring, the 

employer must first provide to the person a copy 

of a form notice. The ordinance requires the SF 

Office of Labor Standards Enforcement (OLSE) 

to produce a notice, translated into multiple 

languages, that includes a list of the disallowed 

categories, describes the employer inquiry 

restrictions, defines “Evidence of Rehabilitation 

or Other Mitigating Factors” (defined in the 

ordinance), describes the individual’s dispute 

rights, and includes the OLSE’s contact 

information to make a report of a potential 

violation.  

 

Individualized Assessment 

 

The employer, in making an employment 

decision based on a conviction history, is required 

to conduct an individualized assessment, 

considering only “directly-related convictions,” 

how long ago the convictions occurred, and any 

evidence of inaccuracy, rehabilitation, or other 

mitigating factors.  

 

A directly-related conviction means that the 

conduct in question has a direct and negative 

bearing on the person’s ability to perform the 

necessary job duties or responsibilities. The 

employer must consider the likelihood that the 

offending conduct might recur in the offered 

employment position. The categories of 

information that are prohibited from being asked 

about do not qualify as directly-related 

convictions. 

  

Prior to taking an adverse action based on an 

individual’s conviction history the employer must 

furnish a copy of the background check report (if 

any) and notify the person about the prospective 

adverse action and the items of information 

supporting the action. If the person, within seven 

days, notifies the employer of an inaccuracy, the 

employer is required to delay taking an adverse 

action for a reasonable time and reconsider in 

light of the new information. If the employer 

proceeds with the adverse action based on the 

applicant or employee’s conviction history, it 

must notify the person of the final action.  

 

Other Provisions 

 

No communication of ban. A covered employer 

may not hold itself out as one that does not 

consider for employment any person with an 

arrest or conviction. 

  

Advertisements. A covered employer is required 

to include in solicitations or advertisements for 

employment that it will consider for employment 

qualified applicants with criminal histories 

consistent with the SF ordinance. With regard to 

this and the forgoing, the restriction applies to 

communications that are “reasonably likely to 

reach persons who are reasonably likely to seek 

employment in the City.” 

 

Posting. A covered employer is required to post a 

notice of these rights, the text of which will be 

made available by the OLSE. The notice will be 

available in English. Spanish. Chinese. and all 

languages spoken by more than 5% of the San 

Francisco workforce. It will include contact 

information at the OLSE for complaints. The 

notice must be posted and also sent to applicable 

labor union or worker representatives. 

 

No retaliation, interference. A covered employer 

is prohibited from interfering with or retaliating 

against workers who exercise or communicate 

about their rights under the ordinance. Taking 

adverse action within 90 days of a person’s 

exercise of any such rights creates a rebuttable 

presumption of retaliation. 
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Enforcement. The ordinance will be enforced 

administratively by the OLSE. A violation during 

the first 12 months of the effective date subjects 

an employer to a warning plus compliance 

guidance. Thereafter a fine of $50 per violation 

may be imposed, and then $100 per violation 

thereafter. The OLSE is required to collect data of 

complaints and violations, as well as issue 

regulations. Enforcement decisions may be 

administratively appealed, and the OLSE also has 

authority to bring an action in court to enforce. 

 

Recordkeeping and reporting. Covered employers 

must keep records of applications and “other 

pertinent data and records required under this 

Article” for three years, and allow reasonable 

access to the records by the OLSE. Employers 

must also provide information to the OLSE 

annually to verify compliance if doing so does 

not violate other laws. 

 

Preemption  
 

Banks are subject to federal rules and guidelines 

regarding criminal background checks for bank 

positions. Section 19 of the Federal Deposit 

Insurance Act (12 U.S.C. Section 1829) prohibits 

banks, without FDIC consent, from allowing any 

person who has been convicted of a criminal 

offense involving dishonesty, breach of trust, or 

money laundering, or has agreed to enter into a 

pretrial diversion or similar program in 

connection with such an offense, to participate in 

the bank’s affairs, become affiliated with the 

bank, or own or control the bank. 

 

Not surprisingly, Section 19 and the SF ordinance 

are inconsistent. For example, the FDIC’s 

“Statement of Policy for Section 19 of the FDI 

Act” (“FDIC Statement”) states: “at a minimum, 

each insured institution should establish a 

screening process that [includes] the completion 

of a written employment application that requires 

a listing of all convictions and program entries.” 

The statement does not explicitly specify at what 

stage of the hiring process the application is 

required. 

 

Without specifically addressing banks, the SF 

ordinance recognizes preemption by state or 

federal laws. Thus, the ordinance may not be 

“interpreted or applied by a court or an agency” 

in a way that conflicts with federal or state law or 

with a government agency “requirement.” 

Nevertheless, care should be exercised to ensure 

that the bank does not apply Section 19 to an 

applicant when in fact the individual is not 

covered. By doing so the bank may expose itself 

to liability under the SF ordinance or other 

authorities.
2
 Moreover, the question of coverage 

under Section 19 and the FDIC Statement is not 

clear and often requires judgment.  

 

Section 19 applies to, among others, an 

“institution-affiliated party” (“IAP”) as defined in 

12 U.S.C. Section 1813(u). While some IAP 

categories are clear (including all bank 

employees), whether a person is an IAP may 

depend on the presence of additional factors. For 

example, a person who is not a bank employee 

may be an IAP if he or she “participates in the 

conduct of the affairs of an insured depository 

institution.” An independent contractor is 

normally not an IAP, but can be if the contractor 

engages in certain activities that adversely affect 

the bank. Also, Section 19 applies only to 

criminal offenses involving dishonesty, breach of 

trust, or money laundering (the SF ordinance 

permits inquiring about felonies and 

misdemeanors).  And while the SF ordinance bars 

outright inquiring about a diversion or a deferral 

of judgment program, the FDIC Statement treats 

such programs and convictions equally. 

 

                                                           
2
 For example, California Labor Code Section 

432.7 prohibits employers from inquiring about 

an arrest that did not result in a conviction. 

Section 432.7(m) specifically incudes a provision 

allowing the application of 12 U.S.C. Section 

1829 (i.e., Section 19).  
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In 2012 the FDIC revised the de minimus 

exception to Section 19. These are items of 

information regarding a conviction history that do 

not trigger the automatic bar and for which an 

application with a banking agency is not required. 

The de minimus exception applies if all of the 

following criteria are met: (i) there is only one 

conviction or program entry for the offense; (ii) 

the offense was punishable by no more than one 

year of imprisonment or a fine of no more than 

$2,500; (iii) the individual served three days or 

less of actual jail time; (iv) at least five years 

have elapsed since the conviction or program; and 

(v) the offense did not involve a bank or credit 

union.  

 

The SF Ordinance, by its terms, recognizes the 

applicability of conflicting provisions under state 

or federal authorities. Neither Section 19 nor the 

FDIC Statement includes a provision regarding 

its enforceability in relation to state law, though 

general preemption principles apply. Banks 

should review their policies and procedures and 

perhaps consult with counsel to ascertain the 

coverage of Section 19 to ensure its accurate 

application. If Section 19 does not apply with 

respect to a covered person because of a coverage 

gap or because of the de minimus exception, then 

the provisions of the SF ordinance might apply.   

 

The ordinance became effective as of August 14, 

2014, and it applies prospectively. 

 

           Leland Chan  

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution.

 
 

  


