
 

 

Amidst the flurry of new regulations and 

guidance promulgated by the federal 

banking agencies, little attention has been 

given to one regulation that the Consumer 

Financial Protection Bureau has yet to write, 

but which will have a huge impact on 

creditors. Section 1071 of the Dodd Frank 

Act adds a new provision to the Equal Credit 

Opportunity Act titled, “Small Business 

Loan Data Collection.”
1
 The section in 

essence applies the Home Mortgage 

Disclosure Act (HMDA) regime to loans 

made to women-owned businesses, 

minority-owned businesses, and small 

businesses.  

 

The reason that little has been heard about 

this law is because Section 1071 is not self-

implementing. It leaves out many crucial 

details. The CFPB had announced in a 

memorandum dated April 11, 2011 that 

Section 1071 does not go into effect until it 

issues a final regulation. In the memo it said 

it “will act expeditiously to develop such 

rules in recognition that section 1071 is an 

important tool that will significantly bolster 

both fair lending oversight and a broader 

understanding of the credit needs of small 

businesses.” So far, six years after Dodd-

Frank had been enacted, and despite 

criticism from advocacy groups and even 

members of Congress, the agency has not 

indicated that it has begun serious work 

writing the regulation. Nevertheless, short of 

                                                           
1
 Click here for the text of Section 1071 of 

the Dodd-Frank Act.  

a legislative repeal of Section 1071, the 

regulation will be written and creditors 

eventually will have to adapt to HMDA-like 

processes in the business lending side of the 

house. 

 

The legislative purpose of Section 1071 is 

“to facilitate enforcement of fair lending 

laws and enable communities, governmental 

entities, and creditors to identify business 

and community development needs and 

opportunities of women-owned, minority-

owned, and small businesses.” Just as data 

collected under HMDA helped create the 

framework for developing and enforcing fair 

lending principles in residential lending, 

Section 1071 is intended to do the same for 

women-owned, minority-owned, and small 

businesses. The provision will also help the 

Bureau—and undoubtedly other 

policymakers—to assess what is the demand 

for credit by these businesses, whether those 

demands are being met, and whether the 

businesses are being treated fairly. 

 

"Small business" is defined in the statute 

with a reference to the definition of "small 

business concern" in the Small Business Act 

that the SBA uses, codified at 15 U.S.C. 

632. Those definitions are not easy to apply. 

There is no explicit size limit applicable to 

minority- and women-owned businesses. A 

"minority-owned business" is defined as a 

business that is more than 50% owned or 

controlled by one or more minority 

individuals, and more than 50% of its "net 

profit or loss" accrues to one or more 

http://www.dodd-frank-act.us/Dodd_Frank_Act_Text_Section_1071.html


 

minority individuals. Similarly, "women-

owned business" is defined as a business 

that is more than 50% owned or controlled 

by one or more women, and more than 50% 

of its net profit or loss accrues to one or 

more women. 

 

The definitions of minority- and women-

owned businesses in practice leave out 

broadly owned listed companies, but that 

still leaves very large companies that are 

potentially covered. The CFPB is granted 

authority to exempt a financial institution or 

class of financial institutions from the 

requirements of Section 1071. So one 

question that the regulation will reveal is 

whether the CFPB will exercise its 

discretion to adopt appropriate size limits. 

Another is whether small banks will be 

exempted from complying. 

 

Summary of the Requirements 

 

As to any application for credit, in whatever 

manner that it is received, a financial 

institution
2
 must inquire whether the 

applicant is a small business, minority-

owned business, or women-owned business. 

The duty applies whether or not an 

application is received in response to a 

solicitation. Such inquiry, which entails 

questions of control and financial benefit, is 

more complex than asking about race and 

ethnicity. Much depends on the extent that 

institutions may rely on self-reports. As with 

HMDA, an applicant may refuse to provide 

the requested information. 

 

Financial institutions also have to compile 

and maintain a record of the responses to 
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 The term “financial institution” is defined 

broadly to mean “any partnership, company, 

corporation, association (incorporated or 

unincorporated), trust, estate, cooperative 

organization, or other entity that engages in 

any financial activity.” 

these inquiries, again, in accordance with 

regulations to be written by the CFPB. The 

information must be itemized “in order to 

clearly and conspicuously disclose”: 

 

 the application “number” and the date it 

was received 

 the type and purpose of the loan 

requested 

 the amount of the credit applied for and 

the amount approved 

 the action taken on the application and 

the date of the action 

 the census tract of the applicant's 

principal place of business 

 the applicant’s gross annual revenue 

 the principal owners' race, sex, and 

ethnicity, and 

 any additional data as determined by the 

CFPB. 

 

The nature and amount of the information 

required to be collected and maintained will 

prove challenging because these duties 

presuppose a high degree of standardized 

processes that does not normally 

characterize business lending. Practices 

usually vary by product and by institution. 

Like HMDA, the collected information may 

not include applicant names, addresses 

(other than the census tract), telephone 

numbers, electronic mail addresses, or any 

other personally identifiable information of 

the applicant. 

 

To prevent credit decisions from being 

influenced by applicant characteristics, any 

information required to be obtained must be 

kept separate from the application and 

“accompanying information.” Generally, the 

requested information may not be accessible 

to loan underwriters, other bank employees, 

or to an affiliate of the bank that is involved 

in making the credit decision.  However, if 

an institution determines that it should share 

such information then it must notify the 



 

applicant of the disclosure and that the 

institution may not discriminate on the basis 

of such information. 

 

The collected data must be submitted 

annually to the CFPB, and made available to 

the public upon request. The form and 

manner of the disclosure will be determined 

by the CFPB by regulation. The statute also 

gives the CFPB discretion to compile and 

aggregate the data “for its own use” and to 

make it public. 

 

The CFPB will propose a regulation that 

will be open for a period of public comment, 

perhaps even multiple rounds. Once a final 

regulation is issued there will be a waiting 

period before compliance becomes 

mandatory. For institutions that have to 

comply, the regulation will represent a 

significant cultural change and it may be 

helpful for those who are accustomed to 

HMDA compliance to familiarize their 

colleagues on the business credit side of the 

organization with what can be expected and 

how they can prepare for the change.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Again, the CFPB has not issued 

implementing regulations.  
 

 Leland Chan 

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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