
 

 

In Sciarratta v. U.S. Bank, N.A., an action 

by a homeowner for wrongful foreclosure, a 

California Appellate Court reversed a lower 

court ruling in the lender’s favor, holding 

that as a result of a void assignment of the 

borrower’s promissory note and deed of 

trust, the entity that conducted a nonjudicial 

foreclosure sale on her home did so 

wrongfully. This is another decision coming 

in the heels of the Supreme Court’s decision 

in Yvanova v. New Century Mortgage Corp. 

In Yvanova, which was also a post-

foreclosure case involving a claim of 

erroneous assignment, the court held that a 

homeowner facing a nonjudicial foreclosure 

sale has standing to sue for wrongful 

foreclosure if a disputed assignment of the 

loan was void, but not if it was voidable. (A 

voidable assignment is valid unless a party 

chooses otherwise, but a void assignment 

has no legal effect from inception). 

 

In Sciarratta, the successor to the original 

lender (JPMorgan Chase Bank or “Chase”) 

had assigned the borrower’s deed of trust 

and promissory notes to Deutsche Bank, and 

then a few months later recorded a 

document entitled “Assignment of Deed of 

Trust” assigning the same documents to 

Bank of America. On the same day of the 

latter recording, the trustee recorded a 

“Trustee's Deed upon Sale” on behalf of 

Bank of America. More than a month later, 

Chase recorded another assignment to 

retroactively reflect an assignment of 

Sciarratta's loan to Bank of America instead 

of Deutsche Bank, the original assignee. 

Sciarratta sought unsuccessfully in federal 

court to stop the foreclosure, and Bank of 

America eventually purchased the property 

on a credit bid. Sciarratta then brought this 

action in state court for wrongful foreclosure 

and other claims (see below) on the basis 

that, since Chase had assigned the loan to 

Deutsche Bank, it had no authority also to 

assign the same loan to Bank of America 

notwithstanding the later recording of a 

corrective assignment.   

        

According to the court the elements of a 

wrongful foreclosure claim are: (1) the 

trustee or mortgagee caused an illegal, 

fraudulent, or willfully oppressive sale of 

real property pursuant to a power of sale in a 

mortgage or deed of trust; (2) the party 

attacking the sale was prejudiced or harmed; 

and (3) the trustor or mortgagor tendered the 

amount of the secured indebtedness or was 

excused from tendering.   

 

As to the first element the Sciarratta court 

found that Bank of America had no right to 

foreclose because a void contract is without 

legal effect. The court then held that a 

homeowner experiences prejudice or harm, 

satisfying the second element, when an 

entity with no interest in the debt forecloses. 

The trial court could have found Sciarratta 

had suffered harm because she lost her home 

to an entity with no legal right to take it. 

And because Sciarratta alleges a void as 

distinguished from a voidable assignment, 

she is excused from having to allege tender 



 

as an element of her wrongful foreclosure 

cause of action.  

 

In addition, the court allowed Sciarratta to 

maintain a cause of action for quiet title. The 

trial court had dismissed this action on the 

grounds that she did not tender payment of 

the debt. Since according to the court of 

appeals tender is not required, it was error 

for the trial court to dismiss this cause of 

action. For the same reason, the court 

sustained her cause of action for cancellation 

of instruments. The case is returned to the 

trial court.  
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