
 

 

As reported previously in a CBA Regulatory 

Compliance Bulletin the California Supreme 

Court decided earlier this year in Yvanova v. 

New Century Mortgage that a default debtor 

could set aside the completed foreclosure of 

her home because she would have standing 

to challenge the legitimacy of the 

assignment of her mortgage debt into a 

pooling arrangement. According to the 

Court, if the assignment is voidable it is still 

valid (unless it is challenged by a party to 

the assignment, which Ms. Yvanova was 

not). But if the assignment was void, then 

the beneficiary or trustee on the mortgage 

has no authority to foreclose. In that case the 

foreclosure of Ms. Yvanova’s mortgage was 

invalid. The Court did not rule whether the 

assignment, which was subject to New York 

law, was in fact void or voidable. On 

remand, Ms. Yvanova still has to prove that 

the assignment was void, and if she is 

successful she would have grounds to attack 

the completed foreclosure of her loan as 

unauthorized. 

 

A number of law suits similar to Yvanova 

had been set aside pending resolution of 

Yvanova by the Supreme Court. One of 

those cases, Saterbak v. JPMorgan Chase 

Bank, NA, was just published by a state 

appellate court. As in Yvanova, the plaintiff 

Laura Saterbak defaulted on her mortgage 

loan and, after a notice of default was 

recorded but before the foreclosure action 

had been completed, Ms. Saterbak filed suit 

alleging a defect in the assignment of her 

deed of trust in the secondary market. 

Specifically, she alleged that because the 

deed of trust was transferred to a loan pool 

four years after the closing date for the 

security (similar to Yvanova’s claim), she 

claimed that the assignment was a “cloud” 

on her title, and sought declaratory relief 

that the defect rendered the assignment void.  

 

In contrast to the Supreme Court, the 

Saterbak Court concluded that the allegedly 

late assignment was legally voidable, citing 

a New York decision called Rajamin v. 

Deutsche Bank National Trust Co. (2d Cir. 

2014) 757 F.3d 79. In that decision, the New 

York court wrote, “the weight of New York 

authority is contrary to plaintiffs' contention 

that any failure to comply with the terms of 

the [Pooling and Servicing Agreement] 

rendered defendants’ acquisition of 

plaintiffs’ loans and mortgages void as a 

matter of trust law. . . “[A]n unauthorized 

act by the trustee is not void but merely 

voidable by the beneficiary.” Consequently, 

in accordance with Yvanova, the Court 

concluded that Saterbak lacks standing to 

challenge the assignment. 

 

As a further consequence, the Court held 

that Saterbak has no basis to mount a 

preemptive action to determine whether the 

trust may initiate a non-judicial foreclosure. 

Very helpfully, the Court explained that 

“California courts do not allow such 

preemptive suits because they ‘would result 

in the impermissible interjection of the 

courts into a nonjudicial scheme enacted by 

the California Legislature.’” This decision 
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helps allay the fear among lenders that the 

Yvanova decision would be relied upon 

successfully in actions to void pending 

foreclosures and not just to challenge 

completed foreclosures after the fact. 

 

Plaintiff Saterbak also argued that her 

pending foreclosure could be challenged 

under California’s Homeowner Bill of 

Rights (“HOBR”). Civil Code Section 

2924.17(a) added a new provision stating for 

the first time that an “assignment of a deed 

of trust . . . shall be accurate and complete 

and supported by competent and reliable 

evidence.” Sections 2924.12(a) and (b) 

allow borrowers to bring an action for 

damages or injunctive relief for a “material 

violation” that section. The Court held that 

the HOBR did not apply to this action 

because the facts occurred before enactment 

of the HOBR (which became effective in 

January 1, 2013), and the statute was not 

intended to apply retroactively. If an action 

to challenge a foreclosure were brought 

under HOBR, whether preemptively or not, 

it remains to be seen to what extent the 

Yvanova void-voidable distinction would 

apply.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Note: other cases similar to Saterbak are 

being adjudicated that also had been held 

pending the Yvanova decision. They include 

Keshtgar v. U.S. Bank N.A. and Mendoza v. 

JPMorgan Chase Bank, N.A. Like Saterbak, 

the plaintiffs in those cases are relying on 

the same argument (erroneous assignment) I 

order to prevent pending foreclosure actions. 

It is possible that one of these cases will be 

appealed to the Supreme Court. 
 

 Leland Chan 

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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