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Supreme Court: TILA Rescission Requires Only Written Notice  
 

n January the U.S. Supreme Court issued a 

decision (Jesinoski v. Countrywide Home 

Loans) to clarify that, under Section 1635 of the 

Truth in Lending Act,
1
 a borrower may give 

notice of its intention to rescind a consumer 

mortgage loan by furnishing the creditor with a 

written notice without filing a law suit. TILA 

grants borrowers the right unconditionally to 

rescind certain loans within three business days 

following the consummation of the transaction or 

the delivery of required disclosures, whichever is 

later. Additionally, a borrower may rescind a loan 

within three years if the creditor failed to comply 

with a TILA disclosure requirement “by notifying 

the creditor . . . of his intention to do so.”
2
 The 

right of rescission does not apply to purchase 

money mortgage loans or the refinance or 

consolidation (with no new advances) of an 

existing loan by the same creditor secured by an 

interest in the same property. It also does not 

apply to advances under a preexisting open-end 

credit plan.
3
   

   

Facts 

 

Exactly three years after close of escrow on their 

refinance loan, the Jesinoskis sent a letter to 

Countrywide (now Bank of America) to rescind 

the transaction. The creditor replied but refused to 

acknowledge the rescission’s validity. One year 

later the Jesinoskis sued in federal court, seeking 

a declaration of rescission and damages. The 

District Court held that a borrower could exercise 

                                                           
1
  15 U.S.C. Section 1635. 

2
  15 U.S.C. Section 1635(a) and (f). 

3
 15 U.S.C. Section 1635(e). 

the right of rescission only by filing a law suit 

within three years after the loan was 

consummated. On appeal, the Eighth Circuit 

court affirmed.  

 

Decision 

 

In a unanimous decision written by Justice 

Antonin Scalia, the Supreme Court held that the 

three-year TILA right may be exercised, in 

accordance with the plain language of the statute, 

by a borrower through written notice without 

filing a law suit. The Supreme Court had ruled in 

in Beach v. Ocwen Fed. Bank, 523 U. S. 410, 417 

(1998) that there was no right to rescission after 

the three-year period had run. Beach had been 

interpreted in some circuits to require a suit to be 

filed within the period if the creditor disputes the 

right. But the Court in this case denied that, under 

Beach, a rescission may not be exercised by 

delivering a notice. As long as the borrower 

notifies the creditor within three years after the 

transaction is consummated, the rescission is 

timely. The Court rejected the argument that if 

the parties dispute the adequacy of the disclosures 

(and thus the validity of the rescission notice), 

then written notice does not suffice, noting that 

such a distinction does not exist in the statute.      

 

Comments 

 

The Court answers the narrow question whether 

rescission may be effectively exercised through 

only a written notice (it may), but not what 

happens if the lender does not acknowledge the 

validity of the rescission and time has run out. 

One view is that this decision changes nothing. In 
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practice a creditor is still entitled to dispute the 

validity of a rescission notice and may choose to 

wait for the borrower to sue and prove a TILA 

violation. But if, as here, the notice comes so late 

how long after delivery of the notice is either 

party permitted to bring an action? The Court 

does not say. Under the Beach decision the three-

year period is treated as a statute of repose, and 

the rescission right expires after that time. Since 

the creditor in this action responded to the last 

minute request with a denial, it was impossible 

for the Jesinoskis to file a timely action.   

 

Under TILA, when a consumer rescinds a 

transaction, the security interest becomes void.
4
 

Within 20 calendar days after receipt a creditor 

must take any action necessary to reflect the 

termination of the security interest.
5
 If the 

creditor waits for the borrower to file suit after 

having received a notice, does the creditor risk 

losing its security interest? In the past a creditor 

might have ignored a letter request, but now it 

does so at its peril. A very cautious creditor might 

follow up its denial of a written notice with an 

action for declaratory relief affirming its security 

interest. But this seems excessive and expensive. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
4
 15 USC Section 1635(b). 

5
 See 12 CFR Section 1026.15(d)(2). 

 

Under TILA if a transaction is rescinded, a 

consumer is not liable for any finance charge. 

This is a steep penalty, and could amount to a 

windfall to the borrower in the form of free 

financing. Nevertheless a rescission has the effect 

of unwinding a transaction and the borrower is 

obligated to return loan principal. It remains to be 

seen whether this is sufficient to deter what 

creditors fear might be an avalanche of rescission 

requests following the Supreme Court’s decision. 

 

               Leland Chan 

  
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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