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High Court Decision Makes Religious Discrimination Claims  
Against Employers Easier 

 

n an opinion published last week, Equal 

Employment Opportunity Commission v. 

Abercrombie & Fitch Stores, Inc., the United 

States Supreme Court lowered the bar for claims 

against employers for intentional discrimination 

on the basis of religion. In this case Samantha 

Elauf, a Muslim woman who wore a head scarf 

during her job interview, applied for a position at 

an Abercrombie & Fitch store. Abercrombie 

maintains a company-wide “Look Policy” that, 

among other things, disallows employees from 

wearing “caps” as too informal for the store’s 

desired image. After Abercrombie refused to hire 

Elauf the EEOC sued the company on her behalf, 

alleging violation of Title VII of the Civil Rights 

Act of 1964 (“Title VII”), which prohibits a 

prospective employer from refusing to hire an 

applicant “because of” the applicant’s religious 

practice when the practice could be 

accommodated without undue hardship.
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 Under 42 U.S.C. §2000e–2(a) it is unlawful for 

an employer: 

“(1) to fail or refuse to hire or to discharge any 

individual, or otherwise to discriminate against 

any individual with respect to his compensation, 

terms, conditions, or privileges of employment, 

because of such individual’s race, color, religion, 

sex, or national origin; or 

(2) to limit, segregate, or classify his employees 

or applicants for employment in any way which 

would deprive or tend to deprive any individual 

of employment opportunities or otherwise 

adversely affect his status as an employee, 

because of such individual’s race, color, religion, 

sex, or national origin.”  

The “because of” language of 42 U.S.C. §2000e–

2(a)(1) of Title VII forms the basis of “disparate 

treatment” or intentional discrimination liability, 

as opposed to “disparate impact” liability created 

under §2000e–2(a)(2). It was undisputed that the 

company’s Look Policy is neutral on its face and 

that Elauf did not inform the interviewer that she 

is a Muslim and wore a head scarf for religious 

reasons. Nevertheless the EEOC prevailed at the 

District Court on a claim of disparate treatment 

discrimination. The Tenth Circuit Court of 

Appeals reversed on the ground that liability for 

failure to accommodate can stand only when an 

applicant provides the employer with actual 

knowledge of her need for an accommodation. In 

this case, neither party brought up the subject of 

Elauf’s religion. Elauf then appealed to the U.S. 

Supreme Court.  

 

Justice Antonin Scalia, writing for an 8-1 

majority, held that Plaintiff may prevail in her 

claim for disparate treatment discrimination by 

showing that a desire not to provide an 

accommodation was a “motivating factor” in 

Abercrombie’s decision regardless of 

Abercrombie’s actual knowledge. The Court 

rejected Abercrombie’s argument that Plaintiff 

should bear the burden of raising a religious 

conflict by revealing her religious motivation for 

wearing a head scarf and asking for an 

accommodation. Title VII imposes no such 

burden on an applicant.  
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Justice Scalia noted that Title VII “does not 

impose a knowledge requirement.” Instead, it 

“prohibits certain motives, regardless of the state 

of the actor’s knowledge.” Further, “[a]n 

employer may not make an applicant’s religious 

practice, confirmed or otherwise, a factor in 

employment decisions.” (Emphasis added). The 

decision thus raises the question, if not actual 

knowledge, then how much knowledge (if any) is 

necessary before an employer may be deemed to 

be motivated by a desire not to accommodate a 

religious practice?  

 

The Court suggested in footnote 3 of the opinion 

that the motive requirement might not be met 

unless the employer at least suspected the practice 

in question is a religious practice. That is, the 

employer cannot discriminate “because of” a 

religious practice unless it at least suspects it to 

be a religious practice. Since in this case there 

was evidence that those involved in the decision 

not to hire Elauf had discussed whether she wore 

the scarf for religious reasons, the Court did not 

address whether an employer could be liable if it 

had no knowledge at all that a practice was for 

religious reasons. Instead the Court found, “[a] 

request for accommodation, or the employer’s 

certainty that the practice exists, may make it 

easier to infer motive, but is not a necessary 

condition of liability.”
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 Justice Scalia’s opinion on this point drew 

criticism in a concurring opinion by Justice Alito. 

He said it would be “very strange” that 

Abercrombie could be liable if indeed it did not 

know that the scarf had anything to do with 

religion. “I would hold that an employer cannot 

be held liable for taking an adverse action 

because of an employee’s religious practice 

unless the employer knows that the employee 

engages in the practice for a religious reason.” 

Alito concurred in the majority’s decision 

because the record indicated Abercrombie 

possessed such knowledge.  
 

The decision also makes clear that an employer 

may be liable for intentional discrimination (as 

opposed to disparate impact discrimination) even 

if it complies with a policy that is neutral on its 

face. “Title VII gives favored treatment to 

religious practices, rather than demanding that 

religious practices be treated no worse than other 

practices.” On this point Justice Thomas, the lone 

dissenter, disagreed. In his opinion, he wrote, “I 

adhere to what I had thought before today was an 

undisputed proposition: Mere application of a 

neutral policy cannot constitute ‘intentional 

discrimination.’”
3
 

 

Because the opinion disclaimed the need for an 

employer’s knowledge it did not attempt to 

differentiate between objective knowledge (for 

example, that which would be known by a 

reasonable person), or subjective knowledge—

what an employer actually knew. Under this 

decision, where liability may attach without an 

applicant asking for an accommodation, use of 

the former standard places a burden on employers 

to be religiously literate about the varieties of 

religious practices that might require 

accommodation. The decision is a call for all 

employers to support principles of inclusion in its 

employment practices. 

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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 Justice Thomas would agree with 

Abercrombie’s argument that the need to 

accommodate absent a showing of undue 

hardship has no place in an intentional 

discrimination claim since equal treatment is not 

disparate treatment.  
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