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I. Introduction  

On September 19, 2014 Governor Brown signed 

into law AB 1698 which provides that after a 

person has been convicted of procuring the filing 

or recording of false or forged instruments, the 

prosecuting agency may file a motion in the 

criminal court to hold the false or forged 

document to be void ab initio (“from the 

beginning”) without the requirement of a quiet 

title action in the civil courts. 

 

The California Bankers Association worked with 

the bill’s proponents to add protections for the 

rights and interests of any parties acting in good 

faith. However, the parties acting in good faith 

must take action in a reasonably prompt manner 

to protect their rights following notice of the 

proceedings to void the instrument. Otherwise 

their rights and interests will be terminated. 

 

II. Problem Faced by District Attorneys 

AB 1698 was sponsored by the California 

Association of District Attorneys (“CADA”) to 

remedy several problems that arose in connection 

with various types of real estate fraud. Sometimes 

the perpetrators would forge the signatures of the 

persons with legal title to the property on deeds or 

deeds of trust. Sometimes the perpetrators would 

sign their own names to deeds or deeds of trust 

even though they had no legal title to the subject 

property. Other times the perpetrators would 

fraudulently induce the parties with legal title to 

sign deeds or deeds of trust in favor of the 

perpetrators. The overall effect was the same in 

confusing the official real property records and 

clouding the title of the true owners and 

lienholders. 

 

If the instruments were forged, they of course had 

no legal effect [See Firato v. Tuttle, 48 Cal. 2d 

136, 308 P.2d 333 (1957)]. Likewise if the 

instruments were signed by persons without legal 

title, they could not constitute a valid transfer or a 

valid lien.  If there was fraud in the inducement in 

connection with the execution of the instrument, 

the instrument could be set aside. But under any 

circumstance clearing the public records and 

providing relief to the victims of the fraud 

requires a quiet title lawsuit which is expensive 

and time consuming. Moreover in most cases 

there are few innocent parties who were involved 

in the scams or who would be hurt by an order 

voiding the instrument ab initio. 

 

To resolve this problem, CADA supported the 

legislation which would allow an expedited 

process to avoid the need for a quiet title action.  

There is a possibility, however, that some party 

(probably a creditor) could take a good faith 

interest in the subject real estate. Therefore, 

California Bankers Association worked with 

CADA to negotiate reasonable  notice provisions 

and an opportunity to be heard before the 

criminal court issues its ruling and voids the 

recorded instrument. 
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III. The New Procedures Under AB 1698. 

A. Existing Law. 

The existing provisions of Penal Code Section 

115 make it a felony for anyone to knowingly 

procure or offer any false or forged instrument to 

be filed, registered or recorded in any public 

office in California which if it were genuine 

could be filed, registered or recorded in such 

public office. 

 

The existing provisions would therefore make 

illegal the various recordings of deeds and deeds 

of trust that CADA is concerned about: (i) 

instruments where the names of the legal title 

holders are forged by the perpetrators; (ii) 

instruments which were signed by perpetrators in 

their own names falsely purporting to have legal 

title to the subject property; (iii) instruments 

which the perpetrators fraudulently induced the 

victims to sign. The first situation involves 

instruments which are “forged.”  The latter two 

situations involve instruments which are “false.” 

 

However once the prosecuting attorneys succeed 

in convicting the perpetrators, the existing law 

does not enable prosecuting attorney to promptly 

correct the wrong created. The victims must file 

their own quiet title action.   

 

B. Changes under New Law. 

AB 1698 adds subsections (e), (f), (g) and (h) to 

existing Penal Code Section 115 in order to allow 

the prosecuting attorneys to promptly correct the 

wrong created by the perpetrators while including 

protections for the rights of innocent interested 

parties. 

 

1. Voiding Order. 

After a person is convicted of a violation of 

Section 115, on a written motion of the 

prosecuting agency, the court that found the 

perpetrator guilty shall issue a written order that 

the false or forged instrument is adjudged void ab 

initio if the court determines that such a ruling is 

appropriate under applicable law. The court’s 

order must: (i) state whether the instrument is 

false and/or forged; (ii) describe the nature of the 

falsity or forgery; (iii) attach a copy of the 

instrument; and (iv) if the voided instrument was 

previously recorded, include recording 

information of any lis pendens recorded by the 

prosecuting agency. A certified copy of the 

court’s order is to be filed, registered or recorded 

with the appropriate public office including, if the 

instrument was recorded, the office where it was 

recorded.   

  

2. Procedural Protections 

Of course, the legal effect of an order voiding the 

instrument ab initio would be to terminate the 

rights of any party who took in good faith an 

interest in the instrument or in the subject real 

property based upon the belief in the validity of 

the instrument. The rights of such innocent 

interested parties are protected by the various 

notice and procedural requirements. 

  

a. Within 10 calendar days of the filing of 

the criminal complaint by the prosecuting agency 

against the perpetrator, the prosecuting agency 

must (i) give written notice by certified mail to all 

parties who have an interest in the instrument or 

in the property affected by the instrument and (ii) 

record a lis pendens (i.e. notice of pendency of 

action) in the county where any real property 

affected by the instrument is located. The written 

notice must identify any real property by its legal 

description and, if available, its street address and 

must inform the interested parties that a criminal 

action has been commenced which might affect 

their legal rights and of their right to be heard at 

any future hearing. 

 

b. After the perpetrator is convicted and the 

prosecuting agency has filed its written motion 

for an order voiding the instrument, the criminal 

court shall set a hearing on the motion no earlier 

than 90 calendar days from the date the motion is 

made. A copy of the written motion and a notice 
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of hearing shall be sent to all “interested parties” 

and to any other person who acquires an interest 

in the subject real property not later than 90 days 

before the hearing set by the Court.   

 

At the hearing, all interested parties shall have the 

right to be heard and to present information to the 

court. The Court can then decide the matter or 

may determine that in the interest of justice the 

matter may be more appropriately determined in a 

civil quiet title proceeding and decline to make a 

determination. 

 

If prior to the hearing in the criminal court, any 

person should file a quiet title action on the same 

issues before the criminal court, the criminal 

court may consider that fact as an additional 

factor in coming to its conclusion. However, the 

filing of the quiet title action is not dispositive 

unless a final judgment has been entered in the 

quiet title action. 

 

If the prosecuting agency fails to provide the 

required notices and filings within 10 days of the 

filing of the criminal complaint, the prosecuting 

agency is not precluded from later making its 

motion to void the instrument. Such failure, 

however, (i) can justify the criminal court in 

granting any interested party additional time to 

respond to the prosecuting agency’s motion and 

(ii) creates the presumption the matter would be 

more appropriately resolved in a quiet title civil 

action. 

 

Any order from the criminal court on the 

prosecuting agency’s motion will be considered 

an appealable judgment. 

 

“Interested party” is defined to include, without 

limitation: any parties (i) who have recorded in 

the relevant county, a deed, lien, mortgage, deed 

of trust, security interest, lease or other 

instrument relating to the subject real property or 

requesting notice relating to the subject real 

property or (ii) who have notified the prosecuting 

agency in writing of their desire to be notified if a 

motion is brought to void the instrument. 

 

III. Conclusion 

AB 1698 provides a balanced solution to a 

practical problem and allows for a prompt and 

relatively inexpensive voiding of false or forged 

documents that cloud the title of true owners and 

lienholders. But at the same time, it provides 

reasonable protections for innocent parties with 

good faith interests in the subject properties.  

However those innocent parties must pay 

attention to notices that they receive and assert 

their interests in a prompt and timely manner.  

Otherwise they might find that their interests have 

been voided along with the false or forged 

instruments. 

 

CBA’s lead lobbyist on AB 1698 was Kevin 

Gould. The bill becomes effective January 1, 

2015.  

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution.

 
 

  


