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California Case An Object Lesson For Mortgage Lenders 
 

 recent California court decision is a 

reminder for mortgage lenders (and their title 

insurers) to keep an eye out for would-be 

borrowers who hold something less than a fee 

simple interest in real property pledged as 

security. In Peterson v. Wells Fargo Bank the 

borrower Jacqueline Peterson was a widow who 

in 1986 had acquired rights to her home through a 

probate order based on her deceased husband’s 

will. The recorded will granted her only a right to 

live in the property rent free “for her lifetime,” 

and upon her death it shall pass to his two sons. If 

she sold the property the proceeds must be 

distributed one-third each to her and the two sons, 

and if she remarried then the property has to be 

sold and the same equal distribution applies. 

 

In 2003 in connection with obtaining a $165,000 

mortgage loan, Peterson recorded a grant deed 

purporting to transfer the property to “Jacqueline 

C. Peterson, a Widow.” The bank recorded its 

deed of trust securing the loan (executed by 

Peterson) on the same day that Peterson’s grant 

deed was recorded. In 2008 Peterson took 

reconveyance of the 2003 deed of trust, obtained 

a new loan from Appellant Wells Fargo Bank for 

$416,900, and executed a deed of trust in favor of 

Wells Fargo. She died two years later. 

  

When Wells Fargo did not receive its monthly 

payment after her death, it recorded a notice of 

default and election to sell the property. The two 

sons sued, seeking among other things to cancel 

the 2003 grant deed to Peterson, Wells Fargo’s 

2008 deed of trust, and its notice of default. The 

trial court ruled in their favor and ordered that fee 

simple title to the property be quieted in favor of 

Plaintiffs as joint tenants. Wells Fargo appealed.  

 

The Appeals Court rejected Wells Fargo’s 

argument
1
 that Peterson was actually granted a 

fee estate that was subject to “conditions 

subsequent” that would terminate her fee estate, 

that is, if she remarried, elected to sell the 

property, or died and the property passed to the 

two sons. Rather, the Court said, the probate 

order granted Peterson a lifetime interest in the 

property that terminated upon her death. 

 

                                                           
1
 Wells Fargo’s argument is based on Civil Code 

Sections 885.010(a)(1) and (2): 

(a) As used in this chapter: 

(1) “Power of termination” means the power to 

terminate a fee simple estate in real property to 

enforce a restriction in the form of a condition 

subsequent to which the fee simple estate is subject, 

whether the power is characterized in the instrument 

that creates or evidences it as a power of termination, 

right of entry or reentry, right of possession or 

repossession, reserved power of revocation, or 

otherwise, and includes a possibility of reverter that is 

deemed to be and is enforceable as a power of 

termination pursuant to Section 885.020. 

(2) “Power of termination” includes the power created 

in a transferee to terminate a fee simple estate in real 

property to enforce a restriction on the use of the real 

property in the form of a limitation or condition 

subsequent to which the fee simple estate is subject, 

whether the power is characterized in the instrument 

that creates or evidences it as an executory interest, 

executory limitation, or otherwise, and includes the 

interest known at common law as an executory 

interest preceded by a fee simple determinable. 
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When real property is conveyed the default 

assumption is that a grant deed conveys a fee 

simple interest. Civil Code section 1105 provides, 

“A fee simple title is presumed to be intended to 

pass by a grant of real property, unless it appears 

from the grant that a lesser estate was intended.” 

To create a life estate, it is not necessary that the 

term be specifically expressed. The estate created 

can be manifest from words and descriptions used 

in the instrument, and the Court found that the 

will and probate order amply evidenced an intent 

to create a life estate. 

 

Citing precedents, the Court also concluded that a 

life estate remains such even if the holder has 

power to use and consume part or all of the 

property for specified purposes and there is a 

limitation over the remainder on termination of 

the life estate. Such power of absolute disposition 

does not enlarge the life estate into a fee estate.  

The Court rejected the bank’s alternative 

arguments that its taking the deed of trust was, in 

effect, a sale of the property permitted under the 

probate order, and that its deed of trust 

encumbered one-third of the property under the 

theory that Peterson was granted a one-third fee 

interest and two-thirds life estate interest in the 

property. As a matter of equity, the bank 

contended that its deed of trust should have been 

viewed as an advance against the proceeds to 

which Peterson would have been entitled if the 

property had been sold during her life. 

 

The result of the decision is that Wells Fargo 

Bank lost its security for the loan. The main 

lesson, even without this decision, is that a life 

estate makes for poor collateral even assuming 

that the holder has rights to encumber the 

property. Not only does a lender face the risk of 

the borrower dying and thus terminating the 

property interest, but the estate is not marketable 

even if the property is taken in foreclosure. The 

parties were probably thrown off by the recorded 

2003 grant deed and did not scrutinize the earlier 

recorded probate order, which would have 

indicated that Peterson had no authority to expand 

her life estate into a fee simple estate. The 

executor of Peterson’s estate, who also had been 

named as a defendant, conceded that Peterson did 

not have authority to convey a fee interest to 

herself. This case thus also illustrates the 

importance of proper title review and using a title 

insurance company that, as it appears here, can 

assume responsibility for the defense.
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The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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 Counsel for Wells Fargo Bank is listed as the 

Fidelity National Law Group. 
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