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Court Decision Allows Unwinding of Foreclosure Sale 

 

California appellate court issued a decision, 

Orcilla v. Big Sur Inc., allowing a residential 

mortgage borrower who was in default to 

challenge a completed foreclosure sale to a third 

party bona fide purchaser on the basis that the 

loan was unconscionable when made. The facts in 

the case are horrid in that the borrowers spoke 

poor English and were convinced by Quick Loan 

Funding Inc., a now defunct mortgage company, 

in 2004 to obtain a high interest $525,000 loan on 

their residence even though the payments 

exceeded their total monthly income by more 

than $1200.   

 

After the Orcillas’ (borrowers) went into default 

foreclosure proceedings resulted in a sale of the 

property to defendant Big Sur. The Orcillas filed 

suit against Big Sur and the bank defendants on a 

number of claims based in part on the terms of 

the loan and a subsequent loan modification being 

unconscionable. In relevant part the trial court 

dismissed the claims. 

 

On appeal, a California appellate court reversed 

in part by permitting two of the claims to go 

forward. The first is an equitable cause of action 

to set aside a foreclosure sale. According to the 

court the elements of this claim are: (1) the 

trustee caused an illegal, fraudulent, or willfully 

oppressive sale; (2) the party attacking the sale 

was prejudiced or harmed; and (3) the debtor 

tendered the amount of the indebtedness or was 

excused from tendering.  

 

One the first element the court found that the 

trustee's sale was illegal because the original loan 

(from Quick Loan) and the subsequent loan 

modification were substantively unconscionable. 

A contract can be challenged as unenforceable if 

it is shown to be unconscionable (see Civil Code 

section 1670.5). Unconscionable terms in 

contracts have been variously described in case 

law as “overly harsh,” “unduly oppressive,” and 

“so one-sided as to ‘shock the conscience.” 

Substantive unconscionability applies where a 

contract provision is both one-sided and there is 

no justification for its one-sidedness. Here the 

court found that the disparity between the 

Orcillas’ monthly payments and their income 

indicates that the loan met the unconscionability 

threshold.  

 

The second element of the claim—a requisite 

showing of prejudice or harm—was met by the 

sale of the Orcillas’ home of 18 years. The court 

offered little explanation about how to 

substantiate harm since in every case of a 

residential foreclosure sale, illegal or not, a home 

is in fact lost. Is loss of a home following default 

and a foreclosure sale evidence of prejudice?  

 

The third element—offering tender—is one that 

appeared to be the most difficult for the Orcillas 

to meet. The rationale behind the tender rule is 

that if the borrower could not have redeemed the 

property had the sale procedures been proper, any 

irregularities in the sale cannot be said to cause 

damages to the borrower. The record does not 

indicate that the Orcillas repaid or offered to 

repay the delinquent amount. Nevertheless the 

court recognized an exception to the tender 

requirement based on the invalidity of the original 

loan and loan modification. In short, the decision 

appears to eviscerate the elements of a claim to 
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set aside a foreclosure by allowing a borrower to 

make a single allegation that the original loan was 

unconscionable. Once that is substantiated, harm 

is apparently presumed and tender excused. 

 

The court’s treatment of the statutory 

presumption of validity upon sale to a bona fide 

purchaser is equally troubling. Civil Code section 

2924(c) states:  

 

A recital in the deed executed pursuant to 

the power of sale of compliance with all 

requirements of law regarding the mailing 

of copies of notices or the publication of a 

copy of the notice of default or the 

personal delivery of the copy of the notice 

of default or the posting of copies of the 

notice of sale or the publication of a copy 

thereof shall constitute prima facie 

evidence of compliance with these 

requirements and conclusive evidence 

thereof in favor of bona fide purchasers 

and encumbrancers for value and without 

notice.  

 

There is no evidence that Big Sur, the purchaser 

at the foreclosure sale, was not a bona fide 

purchaser for value. The court held that even if 

Big Sur is a bona fide purchaser, its status would 

not bar the Orcillas’ ability to set aside the sale. 

Its dubious reasoning is that the Orcillas’ claim is 

not a challenge to statutory compliance of the sale 

but that it is based on alleged unconscionability 

of the loan agreements. But disallowing such 

claims is precisely the underlying rationale for the 

BFP rule, which protects innocent third parties 

from claims between the creditor and debtor. 

There is a strong policy interest in preserving the 

integrity of real estate transfers that the BFP rule 

supports, and the court’s cursory treatment harms 

those interests. 

 

The court went on to affirm the trial court’s 

denial of the Plaintiffs’ remaining claims except, 

not surprisingly, their unfair competition law 

claim under Business & Professions Code section 

17200. A section 17200 claim is generally 

permitted as long as a violation of almost any 

other law is alleged. 

 

This decision may prove troubling to mortgage 

lenders and others in part because of the loose 

application of the unconscionability doctrine. To 

be sure, the terms of this loan are egregious but 

the court offered little guidance on when the 

terms of a loan are so egregious that it renders the 

transaction illegal. And as discussed the decision 

could raise significant uncertainties over real 

estate transactions. 

 

       Leland Chan 
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