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National Bank Act Preemption Not Available to Non-Bank Assignees of Loans 
 

he Second Circuit Court of Appeals issued a 

decision that disallowed a non-bank assignee 

of a national bank’s credit card portfolio from 

invoking National Bank Act preemption on a 

usury claim filed against it. In Madden v. 

Midland Funding, LLC, the defendant debt 

purchaser and its affiliate (hereafter, referred to as 

“Midland”) took assignment of a portfolio of 

charged off credit card debt from a national bank. 

Midland sent a collection letter to the Plaintiff 

Madden, a cardholder who had defaulted, stating 

that an annual interest rate of 27% applied to her 

outstanding debt. Madden sued Defendant 

Midland in part for violating the usury laws of the 

state of New York where she resided, which 

proscribes interest from being charged at a rate 

exceeding 25% per year. Midland argued in 

federal District Court that as an assignee of a 

national bank, Midland is entitled to the 

protection of the National Bank Act (NBA).  

 

The NBA expressly permits national banks to 

charge interest on loans at the rate allowed by the 

laws of the state where the bank is located.”
1
 The 

NBA also provides the exclusive cause of action 

for usury claims against national banks.
2
 Midland 

                                                           
1 12 U.S.C. § 85 provides in part: “Any 

association may take, receive, reserve, and charge 

on any loan or discount made, or upon any notes, 

bills of exchange, or other evidences of debt, 

interest at the rate allowed by the laws of the 

State, Territory, or District where the bank is 

located.” 
2
 Beneficial Nat'l Bank v. Anderson, 539 U.S. 1, 

11 (2003): “federal law . . . completely defines 

what constitutes the taking of usury by a national 

took assignment from a national bank that was 

located in Delaware, which permits banks to 

charge interest rates that would be usurious under 

New York law. Midland argued that, as assignee, 

it is entitled to exercise the same authority as the 

national bank and is not liable for Madden’s New 

York law claims. The District Court agreed, and 

Madden appealed. 

 

The Second Circuit Court of Appeal reversed. 

Applying Barnett Bank of Marion Cnty., N.A. v. 

Nelson, 517 U.S. 25, 33 (1996), it held that 

application of New York’s law in this case does 

not significantly interfere with any national 

bank’s ability to exercise its power under the 

NBA. Midland was not a national bank, a 

subsidiary or agent of a national bank, or 

otherwise acting on behalf of a national bank. The 

Court reasoned that no National Bank Act interest 

is implicated by applying New York’s laws to the 

activities of Midland, a third party debt purchaser 

that is otherwise subject to state regulation.   

 

This case appears to conflict with two federal 

appeals court decisions in the Eighth Circuit 

involving non-banks in which NBA preemption 

had been upheld. In Krispin v. May Department 

Stores, 218 F.3d 919 (8th Cir. 2000), a retailer 

(“May Stores”) assigned its credit card accounts 

to its subsidiary, a national bank, specifically 

established for the purpose of taking over the 

store’s credit card operations. It then re-purchased 

                                                                                                 

bank, referring to the state law only to determine 

the maximum permitted rate,” citing Evans v. 

National Bank of Savannah, 251 U. S. 108, 114 

(1919). 

T 
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the receivables and maintained a role in account 

collection. The store’s account agreement 

provided that the accounts are governed by 

Missouri state law, which limits delinquency fees 

to $10, but May Stores notified its customers that 

the bank subsidiary would charge up to $15 or as 

allowed by law. When customers brought suit 

against May Stores in state court it removed the 

action to federal court based on NBA preemption, 

arguing that the bank was the originator of 

accounts following the assignment. The District 

Court accepted jurisdiction and the Eighth Circuit 

Court of Appeal agreed, finding that the bank was 

the issuer of the accounts, processed and serviced 

the accounts, and set the terms. For purposes of 

deciding the legality of the late fees charged, the 

real party in interest for purposes of NBA 

preemption analysis is the bank, not the store, 

even though the bank was not named in the suit.    

 

The Madden Court distinguished Krispin on the 

basis that, unlike in Krispin, here the national 

bank that assigned the accounts to Midland did 

not retain an interest in the accounts. Applying 

Missouri law to the accounts in Krispin would 

have significantly interfered with the national 

bank’s exercise of its powers under the NBA, but 

not so in Madden. 

 

In the other Eighth Circuit decision, Phipps v. 

FDIC, 417 F.3d 1006 (8th Cir. 2005) a national 

bank that made second mortgage loans was sued 

in state court for charging certain fees, including 

“finders fees” (to Equity Guaranty, a non-bank) 

in violation of state law limits. The bank and non-

bank entities that purchased the bank’s loans 

removed the action to federal District Court, 

which held that the fees at issue were properly 

considered interest under the NBA and thus 

subject to NBA preemption analysis. The District 

Court found the claims to be preempted, and the 

Eighth Circuit Court agreed.   

 

The Madden Court distinguished Phipps because 

there the national bank was the entity that 

charged the disputed interest while here 

Madden’s suit is based on interest charged after 

her account was acquired by Midland. The Court 

even suggested that in Phipps Equity Guaranty 

(to whom the disputed finders fees were paid) 

would benefit from NBA preemption as an agent 

of the national bank. In this case, Midland had no 

such relationship with the national bank from 

which it took assignment. 

 

The Court also reversed the District Court’s 

dismissal of Madden’s claim under the Fair Debt 

Collection Practices Act (FDCPA) arising from 

Midland’s attempt to collect interest at a rate 

higher than allowed by New York law.
3
 Because 

the District Court’s dismissal was based on the 

same assertion that FDCPA claims (arising from 

the usury claim) do not apply to assignees of a 

national bank, the Second Circuit found this 

ruling also to be erroneous. 

 

This decision has an impact on national banks 

indirectly by creating increased legal risks to 

entities to whom national banks desire to assign 

accounts, whether it be credit cards, auto loans, 

mortgages, or any other forms of credit. 

Assignees that are not national banks, their 

subsidiaries, agents, or that otherwise do not act 

on behalf of a national bank must assess the 

enforceability of the terms under which the 

acquired loans had been originated. And they 

cannot assume that they would be able to rely on 

NBA defenses. 

 

               Leland Chan 

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 

 

                                                           
3
 See 15 U.S.C. § 1692e(2)(A), which bars a debt 

collector from using any false, deceptive, or 

misleading representation or means in connection 

with the collection of any debt, including by 

making a false representation of the character, 

amount, or legal status of any debt.  
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