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Court Decision Exposes Mortgage Lenders To Suits  
 

court victory by residential tenants against a 

trustee at foreclosure may engender further 

law suits against lenders and other successors. In 

Nativi v. Deutsche Bank the prior owner/landlord, 

even as foreclosure proceedings were being 

instituted, had caused the unlawful eviction of 

plaintiffs/tenants when she carried out a scam by 

leasing the premises three subsequent times to 

other parties. The plaintiffs’ claims against the 

bank as successor landlord include causes of 

action arising from the actions by the former 

owner.  

 

Until 2009, the dispute would have been subject 

to the prevailing California rules of priority, 

namely that plaintiffs’ leasehold interest was 

voided by foreclosure of Deutsch Bank’s senior 

mortgage lien. In 2009 Congress enacted the 

Protecting Tenants at Foreclosure Act (“PTFA”) 

to protect residential tenants when their premises 

are subject to foreclosure. In relevant part, the 

PTFA states that the immediate successor in 

interest to residential property following 

foreclosure takes subject to the rights of a bona 

fide tenant to “occupy the premises” through the 

remaining term of the lease. The PTFA was in 

effect during the relevant events in the Nativi 

case. 

 

In 2012, the California legislature enacted AB 

2610 to provide explicitly that a junior residential 

lease (for a specified term) survives foreclosure 

by a senior deed of trust, such that the new owner 

takes title subject to all the rights and obligations 

under the lease. The bill, which amended Code of 

Civil Procedure section 1161b, went into effect 

on January 1, 2013, and does not apply to this 

case. 

 

The central issue in Nativi was whether, under the 

PTFA, the entire lease survives foreclosure by a 

senior deed of trust such that the successor 

becomes the landlord subject to all the contractual 

obligations under the lease or, as the bank argued, 

the PTFA protects the right to occupy only but 

the lease is otherwise extinguished. The court 

sided with plaintiffs.  

 

Courts in other jurisdictions have allowed tenants 

to cite the PTFA as a defense to unlawful detainer 

proceedings, which is consistent with its apparent 

purpose to protect the right to occupy. Plaintiffs 

were unable to cite any cases allowing private 

rights of action under the PTFA, such as to 

enforce lease provisions. The bank’s position is 

that, in California, from 2009 to January 1, 2013 

(the effective date of AB 2610), successors had 

no reason to believe that they took interest subject 

to enforceable leases other than the bare right to 

occupy. 

 

Under the court’s reading of the PTFA successors 

in interest during the height of the foreclosure 

crisis could find themselves exposed to 

unascertained liability. In most other contexts 

where a successor in foreclosure takes property 

that is encumbered with a lease, facts concerning 

dealings between the landlord and tenant can be 

ascertained through the use of lease estoppel 

letters. Subordination, non-disturbance, and 

attornment (“SNDA”) agreements can be 

reviewed and executed as part of the due 

diligence process in order to manage continuing 
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rights and obligations and to manage priority of 

leases in relation to the mortgage lien. But few of 

these opportunities are typically present in the 

context of a non-judicial foreclosure sale of 

residential mortgage property. The lease is 

usually not even recorded. Thus the successor 

would not know, for example, if the tenant had 

accrued rights to abate rent, if the former landlord 

had made unfulfilled promises, had unlawfully 

evicted the tenant in whole or in part, or 

committed other actions for which the successor 

is now liable. Rights that are apparent from the 

text of a lease, if deemed to survive foreclosure, 

could be just as troubling, such as options to 

extend or to purchase.  

 

Following publication of Nativi, banks and other 

successors in interest may find themselves 

exposed to such claims. For foreclosures 

occurring as of January 1 2013, the successor’s 

obligations are clear, as discussed above. Would-

be acquirers are on notice to take necessary steps 

to ascertain the existence of leases and any claims 

that may have accrued. 

 

The Nativi court also held that the PTFA’s 

applicability to “bona fide” leases does not defeat 

plaintiffs’ claim. The subject premises consisted 

of an illegal garage unit. The bank argued that 

rent may not be collected on illegal units. If the 

object of a contract is unlawful, the entire 

contract is void (citing Civil Code §§1550, 1598). 

The court again sided with plaintiffs.  

 

      Leland Chan  

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 
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