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Retailers Successfully Challenge Debit Card Interchange Fee Rule   
 

coalition of retailers and their trade 

associations (hereafter collectively, 

“NACS”
1
) successfully sued the Federal Reserve 

Board over its Regulation II, which implements 

the debit card interchange fee limitation 

provisions of the Dodd-Frank Act (the “Act”), 

also known as the Durbin Amendment. The Act 

adds Section 920 to the Electronic Funds Transfer 

Act requiring that debit card interchange fees 

must be reasonable and proportional to the cost 

incurred by the issuer with respect to a 

transaction. It also requires a transaction to be 

able to be processed on at least two unaffiliated 

networks.
2
 The suit, NACS v. Federal Reserve 

Board, challenged the Board’s fee cap of 21 cents 

plus .05% of the transaction value, as well as how 

the Board implemented the network exclusivity 

rule.   

 

NACS claims that the Board’s fee cap is too high 

and it incorporates factors not permitted by the 

Act. In issuing the rule, the Board explained that 

allowable costs include those for authorization, 

clearing, and settlement; network connectivity; 

software, hardware, equipment, and associated 

labor; network processing fees; and transaction 

monitoring. Also included are costs that are not 

tied to every transaction, such as costs associated 

with charge-backs and non-routine transactions. 

The ad valorem .05% component corresponds to 

the average per-transaction fraud losses of the 

                                                           
1
 Plaintiffs are NACS (formerly the National 

Association of Convenience Stores), National 

Retail Federation, Food Marketing Institute, 

Miller Oil Co., Inc., Boscov's Department Store, 

LLC, and National Restaurant Association.   
2
 12 CFR §§ 235.3 and 235.7. 

median issuer as determined by the Board’s 

survey.  

 

As to network exclusivity the final rule allows a 

transaction to be processed on at least two 

unaffiliated networks even though multiple 

networks are not available for each method of 

cardholder authentication (i.e., PIN and 

signature). An issuer may also issue a debit card 

that is accepted on two unaffiliated signature-

based card networks or on two unaffiliated PIN-

based card networks. The NACS complained that 

the purpose of the Durbin Amendment is 

thwarted in the former scenario because 

whichever method is used (whether because of 

consumer preference or the merchant’s limitation) 

the merchant has no real market choice. 

 

The Decision 

 

Fee Regulation. Plaintiffs sued the Board, 

seeking a declaratory judgment that the 

interchange fee and network non-exclusivity 

portions of its final rule are arbitrary, capricious, 

and an abuse of its discretion. The federal District 

Court for the District of Columbia agreed. It laid 

heavy emphasis on Congress’ direction to the 

Board to “distinguish between the incremental 

cost incurred by an issuer for the role of the issuer 

in the authorization, clearance, or settlement of a 

particular electronic debit transaction, which cost 

shall be considered . . .  and other costs incurred 

by an issuer which are not specific to a particular 

electronic debit transaction, which costs shall not 

be considered.”
3
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 § 1693o-2(a)(4)(A)-(B). 
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The Court interpreted this provision strictly to 

mean that Congress bifurcated the universe of 

electronic debit transaction costs in to allowable 

incremental costs that relate to a particular 

transaction and disallowed other costs. This view, 

according to the Court, is supported by the Act’s 

direction to the Board to consider the comparison 

between debit and checking transactions, the 

latter being required within the Board’s system to 

clear at par.
4
   

 

The Court rejected the Board’s argument that it 

was free to consider non-incremental costs such 

as network connectivity costs and hardware costs. 

It was also critical of the Board’s inclusion of 

transaction monitoring (fraud-related) costs in the 

fee cap because it contradicts Congress’s intent to 

condition the recovery of fraud prevention costs 

on compliance with fraud prevention standards. 

 

Network Non-Exclusivity Regulation. The Court 

further invalidated the Board’s interpretation of 

the provision prohibiting issuers and networks 

from restricting the number of networks on which 

a transaction may be processed to one network or 

multiple affiliated networks.
5
 The final rule does 

not necessarily give merchants a choice between 

multiple unaffiliated networks for each type of 

transaction (PIN and signature). It found 

persuasive the merchants’ position that they need 

the flexibility to route transactions over lower 

cost networks, and they can only do so if multiple 

networks were available for whichever way a 

transaction is conducted.  

   

Ruling 

 

Based on the foregoing, the Court ordered the 

Board to vacate the interchange transaction fee 

portion (12 C.F.R. § 235.3(b)) and network non-

exclusivity portion (12 C.F.R. § 235.7(a)(2)) of 

the final rule. To minimize any disruptive effect 

of its order, the Court stayed its vacatur to 

provide the Board an opportunity to rewrite the 
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 § 1693o-2(a)(4)(A). 

5
 § 1693o-2(b)(l)(A). 

non-conforming portions of the rule. It is inviting 

the parties to provide supplemental briefing on 

the status of the disapproved provisions and how 

long the stay should be in place, noting that it 

would be “for months, not years.” It is unclear at 

the time of this Bulletin whether the Board will 

appeal the decision. 

 

         Leland Chan 
  
The information contained in this CBA Regulatory Compliance 

Bulletin is not intended to constitute, and should not be received as, 

legal advice.  Please consult with your counsel for more detailed 

information applicable to your institution. 
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