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Jolley Decision Broadens Lender Liability 
 

wave of recent court decisions is expanding 

liability for commercial lenders. The 

California Supreme Court dealt lenders their 

latest setback when it declined to review Jolley v. 

Chase Home Finance LLC and let stand a 

published court of appeal opinion that would 

allow a lender to be held liable in negligence in 

connection with an ordinary business loan. 

 

It is settled law in California that a lender owes 

no special duty of care to a borrower as long as it 

does not actively participate in the borrower’s 

transaction beyond its usual role as a lender. 

Lenders and borrowers operate at arm‘s length, 

and each is entitled to pursue its rights as 

established by agreement. Wagner v. Benson, 101 

Cal. App. 3d 27 (1980); Nymark v. Heart Fed. 

Savings & Loan Assn., 231 Cal.App.3d 1089 

(1991). The Jolley decision threatens to broaden 

lenders’ liability by recognizing a duty of care to 

the borrower where no special circumstances 

exist. Nevertheless, as will be discussed at the 

end of this Bulletin, the somewhat unusual facts 

in this case may limit its application generally.
1
   

 

Facts and Claims. Jolley obtained a construction 

loan from Washington Mutual Bank (“WaMu”) 

to renovate a house to be used as rental property. 

Jolley claimed that WaMu immediately lost the 

loan documents, which held up construction for 

several months. Thereafter, Jolley proceeded to 

build using his own funds on the understanding 

that WaMu would reimburse him from the loan 

proceeds. Following disputes over the amount of 
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 Since the case was appealed following a decision in 

favor of Chase on summary judgment, the relevant 

facts have not been fully established. 

proceeds that was due and had been paid, the 

parties entered into a loan modification 

agreement that expanded the construction project 

from 2500 square feet to 5000. According to the 

opinion, this was done at WaMu‘s insistence, “as 

Jolley was told that increasing the size and scope 

of the project would qualify him for a higher loan 

amount.” While construction proceeded, WaMu 

failed and went into FDIC receivership, and 

Chase acquired WaMu’s assets, including the 

subject loan. 

 

Prior to completing the project, Jolley ceased 

making payments to Chase and claimed that 

Chase “continued in WaMu‘s refusal to disburse 

portions of the construction loan due.” Jolley 

asked once again to modify the loan and sought 

additional funds to complete the project. Jolley 

claimed he was encouraged on “many occasions” 

that, in light of the history of problems with 

WaMu, there was a “high probability” that Chase 

would modify the loan to avoid foreclosure. 

Jolley also expected that Chase would honor a 

provision in the original agreement to roll over 

the loan into a permanent loan.  

 

Based on assurances he believed he received, 

Jolley completed construction using privately 

borrowed funds. Ultimately, Chase did not agree 

to modify the loan and demanded payment in full.  

Chase claimed it was not obligated to convert the 

loan because Jolley was in default and 

construction had not been completed―both of 

which are conditions for the rollover. It then 

recorded a notice of default and proceeded to 

foreclose. Two days before the scheduled 

foreclosure sale, Jolley sued for 

A 
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misrepresentation, promissory estoppel,
2
 and 

negligence, among other claims. 

 

Disposition. The trial court ruled in favor of 

Chase on the bank’s motion for summary 

judgment, based partly on Chase’s position that 

its Purchase and Assumption Agreement with the 

FDIC (“P&A Agreement”), by which Chase 

acquired the loan, excluded a transfer of WaMu’s 

liabilities from borrower claims. But the court of 

appeal reversed and allowed the case to proceed. 

The court acknowledged the well-established 

principle that “a financial institution owes no duty 

of care to a borrower when the institution‘s 

involvement in the loan transaction does not 

exceed the scope of its conventional role as a 

mere lender of money,” (Nymark v. Heart Fed. 

Savings & Loan Assn., (1991) 231 Cal.App.3d 

1089, 1096).  Nevertheless, the court found:  

 

“[W]here there was an ongoing dispute 

about WaMu‘s performance of the 

construction loan contract, where that 

dispute appears to have bridged the FDIC‘s 

receivership and Chase‘s acquisition of the 

construction loan, and where specific 

representations were made by a Chase 

representative as to the likelihood of a loan 

modification, a cause of action for 

negligence has been stated that cannot be 

properly resolved based on lack of duty 

alone.” 

 

The court of appeal’s lengthy negligence analysis, 

which is the focus of this Bulletin, is troubling. 

Chase could be held liable under negligence 
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 Jolley’s claim of promissory estoppel is based on his 

reasonable reliance on Chase’s assurance of loan 

support and his losses arising from Chase’s 

subsequent decision to foreclose. The court suggested 

that Chase could have been motivated by benefiting 

from Jolley‘s further investment in the construction 

project if the bank needed to sell the property at 

foreclosure. The court believed this raises a triable 

issue of fact regarding Chase’s intent to profit by 

misleading Jolley about his loan modification 

prospects. 

principles by failing to review the history of the 

inherited loan and the circumstances of the 

borrower before acting to secure its collateral. 

Apparently, Chase could also be liable for failing 

to act on Jolley’s latest proposal to modify the 

loan if the prospect of modification had been 

discussed favorably.  

 

The court also suggested that Chase violated in 

principle the anti-dual tracking (and other) 

measures enacted under the Homeowners’ Bill of 

Rights (Assembly Bill No. 278 and Senate Bill 

No. 900), which prohibits a lender from taking 

steps to foreclose after a residential mortgage 

borrower has applied for a modification. The 

Jolley court stated that these legislative measures 

“demonstrate a rising trend to require lenders to 

deal reasonably with borrowers in default to try to 

effectuate a workable loan modification. In short, 

these measures indicate that courts should not 

rely mechanically on the ‘general rule’ that 

lenders owe no duty of care to their borrowers.” 

The court concluded that the new legislation sets 

forth policy considerations that apply in this case. 

 

Analysis. Here are some of the ramifications of 

Jolley. First, ever since the raft of lender liability 

cases that arose in the 80s and 90s, lenders have 

assiduously refrained from engaging in conduct 

that could be construed as active participation in a 

borrower’s transactions. Here, Chase at all times 

acted only as a lender in a manner consistent with 

its desire to protect its security interests. Jolley 

ostensibly imposes a duty on lenders to foresee, 

under the totality of the circumstances, any 

potential adverse impact on the borrower when 

considering a request for a loan modification. 

This open-ended duty leaves lenders with little 

guidance on how to avoid liability. 

 

Second, while the existence of a duty is a legal 

question decided by a court, negligence is by 

nature a fact-dependent inquiry (e.g., was the 

harm to the borrower foreseeable under the 

circumstances?). As claims based on negligence 

are difficult to resolve on summary judgment or 
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demurrer, lenders will face more expensive trials 

or be compelled to settle even non-meritorious 

claims.  

 

Third, Jolley furthers the recent judicial assault 

on lenders’ ability to enforce commercial 

contracts as written. The Supreme Court in 

RiverIsland Cold Storage Inc. v. Fresno-Madera 

Production Credit Association, 55 Cal.4th 1169 

(2013) allowed a party to a written agreement to 

disregard its provisions and introduce evidence of 

contradictory terms. Here, a lender’s right to 

enforce its loan agreement would be tempered by 

a duty to modify it if the circumstances establish 

a duty to protect the borrower’s interests. 

 

Finally, Jolley potentially could invite future 

courts to apply the principles of the Homeowners’ 

Bill of Rights, which explicitly apply only to 

loans secured by owner-occupied residential 

property (see Civil Code Section 2924.15), to 

commercial lending. That legislation was enacted 

to help remediate the effects of lending practices 

on vulnerable consumers, and not to protect more 

sophisticated borrowers with business loans.  

 

A practical consequence of Jolley may be that 

bankers, especially loan officers, will have to 

exercise restraint when negotiating loan 

workouts, being careful not to make 

representations that the bank may not fulfill. Any 

communications about modifications should be 

accompanied by a disclaimer that no modification 

is effective unless memorialized in a signed 

writing.   

 

If Jolley’s impact could be minimized it could be 

because of certain unusual facts. This was a case 

in which a lender assumed a loan that a prior 

lender had mishandled, and then asserted 

absolution from responsibility under a favorable 

P&A Agreement with the FDIC. The court also 

noted that WaMu insisted on expanding the scope 

of the construction project and thus the size of the 

loan, and then promptly failed. Arguably, WaMu 

could be construed as having crossed the line 

between lender and participant. However, when 

expounding on its negligence ruling, the court did 

not emphasize this point.  

 

CBA supported the bank’s petition for review of 

Jolley to the Supreme Court with an amicus letter, 

prepared by the law firm of Reed Smith. The 

request was denied. 

 

               Leland Chan 
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