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Regulatory Agencies’ Request for Comment: 

Proposed Revision to Definition of  

“High Volatility Commercial Real Estate Exposure” 

 

The Office of the Comptroller of the 

Currency, the Board of Governors of the 

Federal Reserve System and the Federal 

Deposit Insurance Corporation 

(collectively, the “agencies”) propose to 

amend the regulatory capital rule to 

revise the definition of “high volatility 

commercial real estate (HVCRE) exposure” 

to conform to the statutory definition of 

“high volatility commercial real estate 

acquisition, development or construction 

(HVCRE ADC) loans” enacted as Section 

214 of the Economic Growth, Regulatory 

Relief, and Consumer Protection Act 

(EGRRCPA)1 and to make other 

conforming changes.  The agencies are 

requesting comments on the proposal. 

 

Comments are due on or before 

November 27, 2018.2  The agencies’ 

specific requests for comments are set 

forth in italics throughout this Bulletin.  

Instructions for submitting comments to 

each of the agencies appear at the end of 

this Bulletin.   

 

The ABA intends to submit comments.  If 

the ABA’s comments are received in 

advance of the deadline, we will share 

them with our members. 

                                                           
1
 Enacted May 24, 2018, Public Law No. 115-174 

2
 See 83 Fed. Reg. 49160 

 

Background 

 

In order to address weaknesses in the 

regulatory framework that became 

apparent in the financial crisis of 2007-

2008, the agencies adopted a revised 

capital rule that, among other things, 

defined “high volatility commercial real 

estate (HVCRE) exposure” as a credit 

facility that, prior to conversion to 

permanent financing, finances or has 

financed the acquisition, development or 

construction (ADC) of real property.  The 

definition generally excluded ADC loans 

that financed one-to-four family 

residential properties, community 

development, or agricultural land 

exposures, as well as commercial real 

estate projects where the borrower met 

certain contributed capital requirements 

and other prudential criteria.  HVCRE 

exposures were assigned a heightened 

risk weight of 150 percent under the 

capital rule. 

 

EGRRCPA Amends the Statutory 

Definition 

 

 EGRRCPA amended the Federal Deposit 

Insurance Act to provide a statutory 

definition of a “high volatility commercial 



 

real estate acquisition, development or 

construction (HVCRE ADC) loan.”  The 

agencies’ proposed amendments to the 

regulatory capital rule mimic the 

EGRRCPA provisions.   

 

The agencies’ proposed iteration of the 

definition of an HVCRE ADC loan is 

attached.  (The attached document is the 

OCC version, but the versions proposed 

by the other agencies are substantively 

identical.) 

 

Highlights of the Proposed Revised Rule 

and the Agencies’ Specific Requests for 

Comment 

 

Revised Definition of an HVCRE Exposure 

 

The EGRRCPA definition of an HVCRE ADC 

loan is “a credit facility secured by land or 

improved real property.”  The agencies 

propose to interpret this definition 

consistently with the Call Report 

definition for “a loan secured by real 

estate.”   

 

The proposed rule will also incorporate 

the EGRRCPA requirements for 

classification as an HVCRE ADC loan:  (1) 

the loan must primarily finance or 

refinance the acquisition, development, 

or construction of real property; (2) the 

purpose of the loan must be to provide 

financing to acquire, develop or improve 

the real property into income-producing 

property; and (3) repayment of the loan 

must depend upon future income or sales 

proceeds from, or refinancing of, the real 

property.  The determination of whether 

a loan is considered an HVCRE exposure 

would be made once, at loan origination. 

 

 

Agency Request for Comment:   

 

Are the terms “secured by land or 

improved real property,” “primarily 

finances,” and “income-producing real 

property” clear, or is further 

interpretation needed? Are the agencies’ 

proposed interpretations of these terms 

appropriate?  Should loans secured by 

vacant land (except agricultural land) be 

included in the scope of the revised 

HVCRE exposure definition? 

 

Loans Made Before and After January 1, 

2015 

 

The revised definition of HVCRE exposure 

excludes loans made prior to January 1, 

2015.  For ADC exposures issued on or 

after January 1, 2015, institutions would 

follow the interagency statement that 

permits them to either apply the new 

definition on a best efforts basis or 

classify HVCRE exposures under the 

superseded definition until the final rule 

is effective. 

 

Agency Request for Comment: 

 

Should the final rule require reevaluation 

of ADC loans originated on or after 

January 1, 2015 under the revised 

definition?  What are the advantages and 

disadvantages of requiring reevaluation?  

Should alternative treatments be 

considered? 

 

One-to-Four Family Residential Properties 

Exclusion 

 

The revised definition of HVCRE exposure 

excludes loans that finance the 



 

acquisition, development or construction 

of one-to-four family residential 

properties.  The agencies intend to align 

the definition of these exposures with the 

interagency real estate lending standards.  

Those standards exclude condominiums 

and cooperatives.   

 

Additionally, the agencies are proposing 

that loans for the purpose of the 

acquisition, development or construction 

of one-to-four family residential 

properties would include both loans to 

construct one-to-four family residential 

properties and loans that combine the 

acquisition, development and 

construction of one-to-four family 

residential properties, including lot 

development loans.  Loans used solely to 

acquire undeveloped land would not be 

within the one-to-four family residential 

properties exclusion no matter how the 

land is zoned. 

 

Agency Request for Comment: 

 

Are the agencies’ proposed 

interpretations of the scope of the one-to-

four family residential properties 

exclusion appropriate and clear?  Is it 

appropriate to include one-to-four family 

lot development loans within the scope of 

the exclusion? 

 

Community Development Exclusion 

 

The revised definition of HVCRE exposure 

excludes loans that finance the 

acquisition, development or construction 

or real property projects for which the 

primary purpose is community 

development. The agencies propose to 

define “community development” 

consistently with the agencies’ 

Community Reinvestment Act regulations. 

 

Agency Request for Comment: 

 

Is the proposed interpretation of the term 

“community development” appropriate, 

or does the term require further 

interpretation? 

 

 Agricultural Land Exclusion 

 

The revised definition of HVCRE exposure 

excludes loans financing agricultural land.  

The agencies propose that “agricultural 

land” for the purpose of the revised 

HVCRE definition would have the same 

meaning as “farmland,” as used in the Call 

Report instructions. 

 

Agency Request for Comment: 

 

Is the proposed interpretation of the term 

“agricultural land” appropriate, or does 

the term require further interpretation? 

 

Exclusion for Loans on Existing Income-

Producing Properties That Qualify as 

Permanent Financings 

 

The revised definition of HVCRE exposure 

would exclude loans for the acquisition or 

refinance of existing income-producing 

real property secured by a mortgage on 

such property, if the cash flow generated 

by the property covers debt service and 

expenses of the property in accordance 

with an institution’s underwriting criteria 

for permanent financings.   

 

 

 

Agency Request for Comment: 



 

 

Is the term “permanent financings” clear, 

or does the term require further 

interpretation? 

 

Exclusion of Certain Other Commercial 

Real Property Projects 

 

The revised definition of HVCRE excludes 

certain commercial real property projects 

that meet four distinct criteria; (1) the LTV 

is less than or equal to the applicable 

supervisory maximum; (2) the borrower 

contributed capital of at least 15 percent 

of the property’s “as completed” 

appraised value; (3) the 15 percent 

amount is contributed prior to the 

institution’s advance of funds; and (4) the 

15 percent is contractually required to 

remain in the project until the loan can be 

reclassified as a non-HVCRE exposure. 

 

Contributed capital will include cash, 

unencumbered readily marketable assets, 

paid development expenses, out-of-

pocket and contributed real property or 

improvements.  The value of contributed 

real property shall be the value 

determined by a FIRREA-compliant 

appraisal, less the amount of any liens on 

the property.   

 

Agency Request for Comment: 

 

Is the proposed interpretation of the 15 

percent contributed capital appropriate, 

or does the term require further 

interpretation?  What other issues relating 

to the contributed capital exclusion 

require interpretation?  What expenses 

should or should not qualify as 

development expenses?  Is it appropriate 

that the cross-collateralization of land in a 

project not be included as contributed 

real property? 

 

When an “as completed” value is not 

available, such as in the context of a 

purchase of raw land, the agencies will 

use an “as is” appraisal for purposes of 

the 15 percent capital contribution. 

Further, the agencies will use an 

evaluation in place of an “as completed” 

appraisal for a CRE transaction under 

$500,000 that is not secured by a single 

one-to-four family residential property, 

and for certain transactions with values of 

less than $400,000 involving rural real 

property. 

 

The agencies are proposing that in the 

case of a “project” with multiple phases or 

stages, in order for a loan financing a 

phase or stage to be eligible for the 

contributed capital exclusion, the phase 

or stage must have its own appraised “as 

completed” value or an appropriate 

evaluation in order for it to be deemed a 

separate “project” for purposes of the 15 

percent capital contribution calculation. 

 

Agency Request for Comment: 

 

Is the proposed interpretation of the term 

“project” appropriate and clear, or does it 

require further interpretation? 

 

Reclassification as a Non-HVCRE Exposure 

 

Finally, under the proposed rules, an 

institution may reclassify an HVCRE 

exposure as a non-HVCRE exposure when 

the substantial completion of the 

development or construction on the real 

property has occurred and the cash flow 

generated by the property covers the 



 

debt service and expenses on that 

property in accordance with the 

institution’s underwriting standards for 

permanent financings. 

 

Agency Request for Comment: 

 

What operational challenges would 

institutions expect when determining 

whether an HVCRE exposure under the 

proposed revised definition can be 

reclassified as a non-HVCRE exposure? 

 

The notice of proposed rulemaking and 

request for comments can be reviewed 

at:  

https://www.federalreserve.gov/newseve

nts/pressreleases/files/bcreg20180918a1.

pdf?utm_campaign=ABA-Newsbytes-

091918&utm_medium=email&utm_sourc

e=Eloqua 

 

 

Comments to the OCC should be directed 

as follows: 

 

Paper mail in the Washington, D.C. area 

and at the OCC is subject to delay. 

Commenters are encouraged to submit 

comments through the Federal 

eRulemaking Portal or e-mail, if possible. 

Please use the title “Regulatory Capital 

Treatment for High Volatility Commercial 

(HVCRE) Exposures to facilitate the 

organization and distribution of the 

comments. You may submit comments by 

any of the following methods:  

 

• Federal eRulemaking Portal—

“regulations.gov”: Go to 

www.regulations.gov. Enter “Docket ID 

OCC-2018-0026” in the search box and 

click “Search.” Click on “Comment Now” to 

submit public comments.  

• Click on the “Help” tab on the 

Regulations.gov home page to get 

information on using Regulations.gov, 

including instructions for submitting 

public comments.  

• E-mail: regs.comments@occ.treas.gov.  

• Mail: Legislative and Regulatory 

Activities Division, Office of the 

Comptroller of the Currency, 400 7th 

Street, SW, suite 3E-218, Washington, D.C. 

20219.  

• Hand Delivery/Courier: 400 7th Street, 

SW, suite 3E-218, Washington, D.C. 20219.  

• Fax: (571) 465-4326.  

  

Instructions: You must include “OCC” as 

the agency name and “Docket ID OCC-

2018-0026” in your comment.  

 

Comments to the Board should be 

directed as follows: 

 

Board: You may submit comments, 

identified by Docket No. R-1621; RIN 

7100-AF-15, by any of the following 

methods:  

 

Comments to the Federal Reserve should 

be directed as follows: 

 

• Agency Web Site: 

http://www.federalreserve.gov. Follow the 

instructions for submitting comments at 

http://www.federalreserve.gov/generalinf

o/foia/ProposedRegs.cfm.  



 

• E-mail: 

regs.comments@federalreserve.gov. 

Include docket number and RIN in the 

subject line of the message.  

• FAX: (202) 452-3819 or (202) 452-3102.  

• Mail: Ann E. Misback, Secretary, Board of 

Governors of the Federal Reserve System, 

20th Street and Constitution Avenue NW, 

Washington, D.C. 20551.  

 

Comments to the FDIC should be directed 

as follows: 

 

 You may submit comments, identified by 

RIN 3064-AE90, by any of the following 

methods:  

  

• Agency Web Site: 

http://www.FDIC.gov/regulations/laws/fed

eral/propose.html. Follow instructions for 

submitting comments on the Agency web 

site.  

• Mail: Robert E. Feldman, Executive 

Secretary, Attention: Comments/Legal 

ESS, Federal Deposit Insurance 

Corporation, 550 17th Street, NW, 

Washington, D.C. 20429.  

• Hand Delivered/Courier: Comments may 

be hand-delivered to the guard station at 

the rear of the 550 17th Street Building 

(located on F Street) on business days 

between 7:00 a.m. and 5:00 p.m.  

• E-mail: comments@FDIC.gov. Include 

RIN 3064-AE90 on the subject line of the 

message.  

• Public Inspection: All comments received 

must include the agency name and RIN 

3064-AE90 for this rulemaking.  

 
 

 

The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and 

should not be received as, legal advice.  Please consult 

with your counsel for more detailed information 

applicable to your institution. 

 

© This CBA Regulatory Compliance Bulletin is copyrighted 

by the California Bankers Association, and may not be 

reproduced or distributed without the prior written 

consent of CBA. 

  



 

OCC NOTICE OF PROPISED RULEMAKING 

DOCKET I.D. OCC-2018-0026 

 

REGULATORY CAPITAL TREATMENT FOR  

HIGH VOLLATILITY COMMERCIAL REAL ESTATE EXPOSURES 

 

High volatility commercial real estate (HVCRE) exposure means:  

 

(1) A credit facility secured by land or improved real property that, prior to being 

reclassified by the depository institution as a non-HVCRE exposure pursuant to 

paragraph (6) of this definition—  

 

(i) Primarily finances, has financed, or refinances the acquisition, development, or 

construction of real property;  

(ii) Has the purpose of providing financing to acquire, develop, or improve such real 

property into income-producing real property; and  

(iii) Is dependent upon future income or sales proceeds from, or refinancing of, such 

real property for the repayment of such credit facility;  

 

(2) Does not include a credit facility financing—  

 

(i) The acquisition, development, or construction of properties that are—  

 

(A) One- to four-family residential properties;  

(B) Real property that would qualify as an investment in community 

development; or  

(C) Agricultural land;  

 

(ii) The acquisition or refinance of existing income-producing real property secured 

by a mortgage on such property, if the cash flow being generated by the real 

property is sufficient to support the debt service and expenses of the real property, 

in accordance with the national bank’s or Federal savings association’s applicable 

loan underwriting criteria for permanent financings; 

 

(iii) Improvements to existing income-producing improved real property secured by 

a mortgage on such property, if the cash flow being generated by the real property 

is sufficient to support the debt service and expenses of the real property, in 

accordance with the national bank’s or Federal savings association’s applicable loan 

underwriting criteria for permanent financings; or  

 

(iv)  Commercial real property projects in which—  

 



 

(A) The loan-to-value ratio is less than or equal to the applicable maximum 

supervisory loan-to-value ratio as determined by the OCC;  

(B) The borrower has contributed capital of at least 15 percent of the real 

property’s appraised, ‘as completed’ value to the project in the form of—  

 

(1) Cash;  

(2) Unencumbered readily marketable assets;  

(3) Paid development expenses out-of-pocket; or  

(4) Contributed real property or improvements; and  

 

(C) The borrower contributed the minimum amount of capital described 

under paragraph (2)(i)(B) of this definition before the FDIC-supervised 

institution advances funds (other than the advance of a nominal sum made 

in order to secure the national bank’s or Federal savings association’s lien 

against the real property) under the credit facility, and such minimum 

amount of capital contributed by the borrower is contractually required to 

remain in the project until the HVCRE exposure has been reclassified by the 

national bank or Federal savings association as a non-HVCRE exposure under 

paragraph (6) of this definition; 

 

(3) Does not include any loan made prior to January 1, 2015; and  

 

(4) Does not include a credit facility reclassified as a non-HVCRE exposure under 

paragraph (6) of this definition.  

 

(5) Value Of Contributed Real Property.—For the purposes of this HVCRE exposure 

definition, the value of any real property contributed by a borrower as a capital 

contribution shall be the appraised value of the property as determined under 

standards prescribed pursuant to section 1110 of the Financial Institutions Reform, 

Recovery, and Enforcement Act of 1989 (12 U.S.C. 3339), in connection with the 

extension of the credit facility or loan to such borrower.  

 

(6) Reclassification As A Non-HVCRE exposure.—For purposes of this HVCRE exposure 

definition and with respect to a credit facility and a national bank or Federal savings 

association, a national bank or Federal savings association may reclassify an HVCRE 

exposure as a non-HVCRE exposure upon—  

 

(i) The substantial completion of the development or construction of the real 

property being financed by the credit facility; and  

(ii) Cash flow being generated by the real property being sufficient to support the debt 

service and expenses of the real property, in accordance with the national bank’s or Federal 

savings association’s applicable loan underwriting criteria for permanent financings. 

                                                   


