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The Compliance and Scrutiny of Overdraft Programs: Is Your Bank Prepared Manual 

Summary:  

Overdraft practices, especially ones deemed to be abusive, have continually been on the CFPB’s radar. Historically, 

this has been an area ripe for abuse and high amounts of consumer harm and easy UDAAP violations. In addition, 

there are risks associated with these types of extensions of credit related to deposit accounts. Three regulations 

specifically address overdrafts but the most stringent parameters for overdrafts come from interagency guidance.   

Regulation E Overdraft: 12 CFR 1005.17 

The Regulation E overdraft requirements relate to overdraft services that are not lines of credit or fund transfers from 

other accounts. The requirements apply solely to ATM and one-time debit card transactions. The bank may only charge 

a fee if the consumer affirmatively consents to the bank’s payment of overdrafts for these types of transactions. The 

consumer must be allowed the right to revoke the opt-in at any time. The bank can have a specific method it requires 

to revoke the opt-in by listing the requirement in its disclosure. Banks are not allowed to automatically opt the consumer 

in and then require the consumer to opt-out in order to not be charged a fee. In addition, the bank is not allowed to 

refuse to pay for other overdrafts (for example, for checks) simply because the consumer will not opt-in on ATM and 

one-time debit card transactions. Accounts where the consumer does not opt-in must have the same account terms 

and conditions as any other type of account. 

Prior to charging any overdraft fee for these types of transfers, the bank must provide either the model form (A-9) or a 

substantially similar form that contains: 

▪ A description of the overdraft service; 

▪ Fees related to the service; 

▪ Maximum amount of fees that can be charged per day or the information that there is no limit; and  

▪ Alternative methods the bank offers for covering overdrafts. 

In addition, the bank must also provide written confirmation of the affirmative consent and include a statement 

explaining the consumer’s right to opt-out. The opt-in lasts until the consumer revokes it or until the bank chooses to 

terminate the overdraft service.  

It is important to note that for multi-party accounts, if one of the joint accountholders opts-in, they opt-in for all the 

accountholders. Similarly, if any of the joint accountholders then revokes that consent, it is revoked for everyone on 

the account.  

Regulation DD Overdraft: 12 CFR 1030.11 

Regulation DD requires specific overdraft disclosures on advertisements periodic statements related to account 

balances.  For account balances, the bank cannot include the overdraft allowance as part of the customer’s available 

balance. The bank can disclose a second balance for the overdraft coverage but must be described properly - for 

example, “overdraft balance”.  

 

 
        

https://www.ecfr.gov/cgi-bin/text-idx?SID=654676000915cf07b2618078af9cc597&mc=true&node=se12.8.1005_117&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=dc103ebf9e4d2048a35228719da72320&mc=true&node=pt12.9.1030&rgn=div5#se12.9.1030_111
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The regulation applies only to consumer accounts. Remember, Regulation DD doesn’t require periodic statements but 

if you have a periodic statement (either by choice or because it’s required by reg E), there are disclosure requirements. 

Periodic statement 

Periodic statements must separately disclose the total dollar amount of “overdraft fees” using that term. The bank must 

also disclose NSF fees. Importantly, this disclosure includes both the statement period AND the year-to-date total. The 

periodic statement is required to be substantially similar to the model form. 

Model Form B-10 

  

Advertisements: 

Advertisements about overdraft services have to include: 

 Overdraft fees 

 Type of overdrafts 

 Time the customer has to pay the overdraft amount 

 When the institution will not pay an overdraft item 

There are, however, exceptions to the overdraft disclosure requirements for: Outdoor media like billboards; radio; TV; 

ATM receipts; and on the ATM screen. In addition, indoor signs don’t need disclosures but have to direct them to an 

employee. It’s also worthwhile noting what is not an advertisement for these purposes. That includes things like in-

person discussions, disclosures required by laws, information about ODs on periodic statements, notice OD fee at 

ATM, education materials, and opt-in/opt-out notices.  

Regulation O: 12 CFR 215.4(e) 

There are very specific rules related to the payment of overdrafts for insiders that do not apply to other customers at 

the bank. Importantly, the scope of this restriction does not include principal shareholders or a bank insider’s related 

interest. Regulation O prohibits paying an overdraft for a director or executive officer unless they have a pre-authorized 

plan. A pre-authorized plan includes either an overdraft line of credit or a written agreement to transfer funds from 

another of the insider’s accounts at the bank.   

There is a well-known but sometimes misunderstood exception for inadvertent overdrafts. The bank is allowed to pay 

an overdraft if the amount is $1,000 or less (in aggregate). That amount cannot be overdrawn for more than five 

business days and that the bank is required to charge the same overdraft fee they charge to any other customer in 

order for this overdraft to be in compliance with the rule.  

 

 



        © Compliance Alliance 2022  3 | P a g e  
 
 

Interagency Guidance 

While there are limited regulations about overdraft requirements, there is incredibly important guidance from 2005 and 

2010 that sets the standard for overdrafts beyond the scope of actual regulation. A common issue when working on an 

overdraft policy or updating the program is locating where a best practice or requirement has come from as the 

regulations do not contain that much information. Thus, separating the two guidance available and knowing which 

requirements are where is really helpful.  

2005 Guidance 

The 2005 guidance includes a couple of requirements and a number of best practices. This guidance is notable 

because it sets a 60-day charge off requirement for overdrawn accounts. In addition, the bank is required to take into 

account safety and soundness related to credit risk when evaluating overdrafts practices. An important takeaway from 

the guidance is to not have practices that encourage regular or purposeful overdrafts. This means not advertising such 

practices as an additional or “Free’ available balance or line.  In that vein, the bank is to accurately disclose and 

represent what overdraft plans are. This also means training staff so that they can accurately explain what overdraft 

products are and what other options a customer has in lieu of using an ODP.  

In addition, where overdrafts are discretionary, the bank should explain that allowing overdrafts is at the bank’s option. 

Importantly, banks should not only disclose fees but also explain if fees count against the overdraft limit. A common 

question on the hotline is whether the bank must explain their clearing process. The bank is required to have one but 

if they do, it should be disclosed and followed.  

Finally, the bank should allow customers to opt-out or opt-in of a service and alert the customer of a fee prior to the 

transaction incurring a fee. This relates to those overdrafts that aren’t already covered by regulation E.  The bank 

should set fee limits, monitor excessive usage and make sure customers are informed as to what their options are 

besides overdrafts.   

2010 Guidance 

The 2010 guidance is notable because this is where we find the six-occasion overdraft notice requirement but first, the 

guidance instructs banks to honor customer opt-out requests as quickly as possible. When looking at the bank’s 

overdraft policy, this should include giving customer the ability to choose the program that best suits their personal 

needs instead of assigning them a program that generates the most revenue. Once again, this guidance addresses 

overdraft fees but goes further to indicate that the bank should consider having daily limits for overdraft fees and also, 

setting a de minimis overdraft amount when no fee will be charged. In addition, vendor management appears in this 

guidance as well. As with all services, banks are responsible for what their third-party service providers do and 

therefore, this guidance resets the expectation that the bank will be especially mindful of any third party who facilitates 

the bank’s overdraft programs. This guidance also notes that banks can get positive consideration on their CRA exam 

for providing alternatives to high-fee overdraft programs for low-and-moderate consumers which, especially for banks 

that have alternatives or who facilitate responsible use of transaction accounts, is something to document to ensure 

the bank is getting credit for this type of activity.  

Once again, processing is discussed in this guidance but as the 2005 guidance directs banks to disclose their 

processing method, this guidance asks banks to not process transactions in a way that will maximize fees. So for 

example, if the bank’s process is to go from largest item to smallest item where the largest item overdraws the account 

and each subsequent item could have been paid but is now an additional fee for overdrawing the account, the bank is 

asked to reconsider this process – regardless of whether it has been accurately disclosed.  

https://www.federalreserve.gov/boarddocs/SRLETTERS/2005/SR0503a1.pdf
https://www.fdic.gov/news/news/financial/2010/fil10081.html
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Finally, the most well-known part of this guidance relates to customer communication. While in the 2005 guidance 

banks were asked to monitor and reach out to customers who have excessive overdrafts, this guidance takes it one 

step further by asking banks to set a limit. The example given is six overdrafts in a rolling 12-month period. Thus, the 

bank has a standard by which to judge whether their time period or amount of allowed overdrafts is reasonable. The 

bank is directed to take “meaningful and effective” action for customers that continually overdraw their accounts. This 

includes sending a letter and explaining other ways to manage their funds and offer an opt-out from overdraft coverage 

or choose another type of service.  

Updates 

2021 OCC Acting Comptroller’s Address on Overdrafts 

On December 8, 2021, the Acting Comptroller of the Currency, Michael J. Hsu, gave remarks before the Consumer 

Federation of America’s 34th Annual Financial Services Conference where he expressed the OCC’s push for bank 

overdraft reform to benefit financially vulnerable consumers. One of the main causes of issue for banking services not 

being structured to aid lower income consumers’’ financial health are traditional bank overdraft programs. While the 

complete elimination is not ideal either, as many consumers rely on them to pay bills on time and improve their credit 

profile, Hsu did urge banks to consider using “financial health” as a measure to assess whether they have responsible 

banking services and products to address the abilities of consumers to meet their day-to-day obligations while also 

pursuing long-term savings goals. 

The OCC identified several product features of bank overdraft programs that could be adapted to better support 

financial health. These include: 

• “requiring consumer opt-in to the overdraft program” 

• “providing a grace period before charging an overdraft fee”  

• “allowing negative balances without triggering an overdraft fee”  

• “offering consumers balance-related alerts” 

• “providing consumers with access to real-time balance information” 

• “linking a consumer’s checking account to another account for overdraft protection”  

• “collecting overdraft or NSF fees from a consumer’s next deposit only after other items have ben posted 

or cleared” and 

• “not charging separate and multiple overdraft fees for multiple items in  a single day and not charging 

additional fees an item is re-presented.” 

The push is for financial institutions to adopt an approach that sets a baseline standard for safe, affordable and 

appropriate accounts that meet the needs of low-income consumers to reduce the unbanked and to eliminate overdraft 

fees. The goal for the OCC appears to be to have banking deposit account services that are structured to improve 

consumers’ financial capabilities and are priced to be low or no cost. 

2021 CFPB Research Showing Bank’s Deep Dependence on Overdraft Fees 

On December 1, 2021, the CFPB released research showing that banks continue to rely heavily on overdraft and non-

sufficient funds (NSF) revenue, with an estimated $15.47 billion in 2019. Three banks—JPMorgan Chase, Wells Fargo, 

and Bank of America—brought in 44% of the total reported that year by banks with assets over $1 billion.  While small 
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institutions with overdraft programs charged lower fees on average, consumer outcomes were similar to those found 

at larger banks. And despite the drop in fees collected, many of the fee harvesting practices persisted during the 

COVID-19 pandemic.  

Previous CFPB research had shown that overdrafts present serious risks to consumers with under 9% of consumer 

accounts paying 10 or more overdrafts per year, accounting close to 80% of all overdraft revenue. The CFPB intends 

to enhance its supervisory and enforcement scrutiny of banks that are heavily dependent on overdraft fees.  

Supervisory Guidance on Multiple Re-Presentment NSF Fees 

The FDIC is issuing guidance to FDIC-supervised institutions to address certain consumer compliance risks associated 

with assessing multiple non-sufficient funds (NSF) fees arising from the re-presentment of the same unpaid transaction. 

Additionally, the FDIC is sharing its supervisory approach when a violation of law is identified, as well as  expectations 

for full corrective action.   

• Many financial institutions charge NSF fees when checks or Automated Clearinghouse (ACH) transactions 
are presented for payment, but cannot be covered by the balance in a customer’s transaction 
account.  After being declined, merchants may subsequently resubmit the transaction for payment.  

• Some financial institutions charge additional NSF fees for the same transaction when a merchant re-
presents a check or ACH transaction on more than one occasion after the initial unpaid transaction was 
declined.  In these situations, there is an elevated risk of violations of law and harm to consumers.  

• The FDIC has identified violations of law when financial institutions charged multiple NSF fees for the re-
presentment of unpaid transactions because disclosures did not fully or clearly describe the financial 
institution’s re-presentment practice, including not explaining that the same unpaid transaction might result 
in multiple NSF fees if an item was presented more than once. 

• Practices involving the charging of multiple NSF fees arising from the same unpaid transaction results in 
heightened risks of violations of Section 5 of the Federal Trade Commission (FTC) Act, which prohibits 
unfair or deceptive acts or practices (UDAP).  Third parties, including core processors, often play 
significant roles in processing payments, identifying and tracking re-presented items, and providing 
systems that determine when NSF fees are assessed.  Such third-party arrangements may also present 
risks if not properly managed. There may also be heightened litigation risk. Numerous financial institutions, 
including some FDIC-supervised institutions, have faced class action lawsuits alleging breach of contract 
and other claims because of the failure to adequately disclose re-presentment NSF fee practices in their 
account disclosures. 

• Financial institutions are encouraged to review their practices and disclosures regarding the charging of 
NSF fees for re-presented transactions. The FDIC has observed some risk-mitigation practices financial 
institutions implemented to reduce the risk of consumer harm and potential violations. 

• The FDIC will take appropriate action to address consumer harm and violations of law when exercising its 
supervisory and enforcement responsibilities regarding re-presentment NSF fee practices. 

 

 

 
 
 


