
Memorandum 

 

 

To:  [Agency] 

From: [Bank] 

Date: 

Re:  Effect of Federal Garnishment Rule on Seizure Orders 

 

This memorandum is written to apprise members of the law enforcement community of a recent 

significant federal regulatory development affecting certain garnishment orders subject to a new 

federal garnishment rule.      

I. Background.  On February 23, 2011, five federal agencies, the Fiscal Service, 

Department of the Treasury, (“Treasury”), the Social Security Administration (“SSA”), the 

Department of Veteran Affairs (“VA”), the Railroad Retirement Board (“RRB”), and the Office 

of Personnel Management (“OPM,” and collectively, the “Agencies”), jointly issued an interim 

final rule
1
 (the “ Interim Rule”) to implement statutory restrictions on the garnishment of federal 

benefit payments originated by SSA, VA, RRB, and OPM.
2
   

Originally, the Agencies had jointly published a proposed rule
3
 to address concerns associated 

with the garnishment of certain exempt federal benefit payments, including Social Security 

benefits, Supplemental Income Benefits, VA benefits, Federal Railroad retirement benefits, 

Federal Railroad retirement benefits, Federal Railroad unemployment and sickness benefits, 

Civil Service Retirement System benefits, and Federal Employee Retirement System benefits.   

Effective May 1, 2011, the Interim Rule established procedures that financial institutions must 

follow when they receive a covered garnishment order against an account holder receiving 

certain types of federal benefit payments by direct deposit through the Automated Clearing 

House (“ACH”).  The Interim Rule requires financial institutions served with a garnishment 

order to identity through an account review the sum of such federal benefit payments deposited 

electronically through ACH to the account during a two month lookback period, and to ensure 

that the account holder has unencumbered access to an amount equaling that sum or to the 

current balance of the account, whichever is lower.      

                                                 
1
 76 Fed.Reg. 9939 (February 23, 2011):  http://edocket.access.gpo.gov/2011/pdf/2011-3782.pdf  The Interim Rule 

adopts 21 C.F.R. Part 212 as a new Treasury rule, sections from which are cited below.  SSA adopts the Treasury 

rule by reference at 20 C.F.R. Parts 404 and 416; VA adopts the Treasury rule by reference at 38 C.F.R. Part 1; RRB 

adopts the Treasury rule by reference at 20 C.F.R. Parts 350, 404, and 416; and OPM adopts the Treasury rule by 

reference at 5 C.F.R. Parts 831 and 841.   
2
 See 42 U.S.C. 407(a) and 42 U.S.C. 1383(d)(1), protecting SSA benefit payments; 38 U.S.C. 5301(a), protecting 

VA benefit payments; and 45 U.S.C. 231m(a) and 45 U.S.C. 352(e), protecting RRB benefit payments; 5 U.S.C. 

8346(a) and 5 U.S.C. 8470, protecting civil service benefit payments.  
3
 75 Fed.Reg. 20299 (April 19, 2010). 

http://edocket.access.gpo.gov/2011/pdf/2011-3782.pdf


The Agencies have adopted as a final rule (“Final Rule”) the Interim Rule issued on February 23, 

2011, which Final Rule became effective June 28, 2013.
4
  The supplementary information to the 

Final Rule also provides certain clarifications to the Final Rule.   

II. Seizures in criminal actions.  One key clarification under the Final Rule may have an 

important impact on law enforcement agencies and their relationship with financial institutions. 

The Agencies now maintain that seizures in criminal actions are subject to the Final Rule.
5
  

While the Interim Rule did not expressly cover such seizures, the supplementary information to 

the Final Rule now plainly states that the Interim Rule originally was intended to cover such 

orders.  With this interpretation, seizures in criminal actions are subject to the Final Rule, as the 

Interim Rule was effective on May 1, 2011. 

This clarification regarding seizures in criminal actions means that financial institutions must 

comply with the requirements under the Final Rule in the event a seizure order is served by a law 

enforcement agency on the institution.  In connection with such compliance, the financial 

institution, among other things, must undertake certain actions that may raise conflicts between 

the Final Rule and a seizure order, including the following: 

A. Account review.  When served a garnishment order covered under the Final Rule 

(including seizure orders), a financial institution must perform an account review
6
 no later than 

two business days following the receipt of (a) the garnishment order and (b) sufficient 

information from the party that initiated the order to determine whether the debtor or defendant 

is an account holder, if such information is not already included in the order.  Thus, a financial 

institution is afforded additional time to confer with a party serving the order to assist in 

identifying an account holder subject to the order.  (If a Notice of Right to Garnish Federal 

Benefits accompanies the seizure order, no account review is undertaken and the financial 

institution will follow its customary procedures for handling garnishment orders.
7
) 

This account review involves an investigation by the financial institution to determine if any 

benefit payment was directly credited to an account subject to the garnishment order by ACH 

during the two month lookback period for the purpose of ascertaining a protected amount.  In 

this regard, in the event multiple owners of an account are involved, this account review to 

identify a protected amount applies to each and every owner, even if the garnishment order is not 

directed against an owner.  The protected amount is identified and established in the aggregate 

for all owners, even owners not affected by, or covered under, the garnishment order.
8
   

                                                 
4
 78 Fed.Reg. 32099 (May 29. 2013): http://www.gpo.gov/fdsys/pkg/FR-2013-05-29/pdf/2013-12567.pdf 

5
 78 Fed.Reg. at 32101. 

6
 31 C.F.R. § 212.5(a). 

7
 31 C.F.R. § 212.4(a).  This Notice of Right to Garnish Federal Benefits is set forth in Appendix B to the Final 

Rule. 
8
 Appendix C to Part 212, example 5, 78 Fed.Reg. at 32110. 



If the account review shows that a benefit agency did not deposit a benefit payment into the 

account during the lookback period, then the financial institution must follow its customary 

procedures for handling orders.
9
   

If the account review shows that a benefit agency deposited a benefit payment into the account 

during the lookback period, then the financial institution must follow the Final Rule to determine 

a protected amount, if any.
10

   

During this account review period of up to two business day, a financial institution must grant 

unimpeded access to funds in the deposit account to the account holder.
11

  Notwithstanding law 

enforcement’s demand that funds in a deposit account be blocked and immediately surrendered 

to law enforcement under a seizure order, the account review and other considerations under the 

Final Rule may delay prompt execution by law enforcement of the order.  Even when a financial 

institution complies with a seizure order, the entire balance in an account may not be tendered to 

law enforcement under the order if an account has a protected amount identified during account 

review by the financial institution.  In the event California state law grants a greater protection to 

certain federal benefit payment covered under the Final Rule, such as social security payments,
12

 

state law governs.
13

 

B. Notification of account holders.  Upon a financial institution establishing that an 

account contains a benefit payment deposited during the two month lookback period by a benefit 

agency during the course of an account review, the financial institution is required to send a 

written notice to the account holder.
14

  This notice is only required when (a) a benefit agency has 

deposited a benefit payment into an account during the lookback period; (b) the balance in the 

account on the date of the account review is above zero and the financial institution establishes a 

protected amount; and (c) there are funds in the account in excess of the protected amount.
15

  If 

the account is overdrawn or if the account does not contain a protected amount, the notice is not 

required under the Final Rule.
16

  The financial institution is required to notify the account holder 

of the following facts and events in readily understandable language: (a) the financial 

institution’s receipt of a garnishment order against the account holder; (b) the date on which the 

order was served; (c) a succinct explanation of garnishment; (d) the financial institution’s 

obligation to ensure that account balances up to the protected amount are protected and made 

available to the account holder; (e) the account subject to the order and the protected amount; (f) 

the financial institution’s obligation to freeze other unprotected funds to satisfy the order; (g) the 

                                                 
9
 31 C.F.R. § 212.5(b). 

10
 31 C.F.R. § 212.5(c). 

11
 31 C.F.R. § 212.5(e). 

12
 California Code of Civil Procedure § 704.080. 

13
 31 C.F.R. § 212.9(b). 

14
 31 C.F.R. §§ 212.6(e) and 212.7.  

15
 31 C.F.R. § 212.7(a). 

16
 However, notice may be required as a matter of California common law.  See Valley Bank of Nevada v. Superior 

Court (1975) 15 Cal.3d 652.   



amount of any garnishment fee; (h) a list of federal benefit payments subject to the Final Rule; 

(i) the right of the account holder to assert against the creditor a further garnishment exemption; 

(j) the account holder’s right to consult an attorney such further exemption; and (k) the name of 

the creditor.
17

   

As you know, a seizure order from time to time may be “sealed,” that is, the order may direct a 

financial institution not to notify an account holder of the service of the order.  However, as 

detailed above, the financial institution is required to notify the account holder of the 

garnishment order, including a seizure order, under certain circumstances: (a) a benefit agency 

has deposited a benefit payment into an account during the lookback period; (b) the balance in 

the account on the date of the account review is above zero and the financial institution 

establishes a protected amount; and (c) there are funds in the account in excess of the protected 

amount.
18

   

III. Conclusion.  We would be grateful if you would circulate this memorandum to the 

appropriate persons within your organization so that we may mitigate the potential 

misunderstanding and conflict that may arise in light of the adoption of the Final Rule.  In order 

to facilitate that circulation, attached is a shorter summary of the issue for your reference and 

use.   

                                                 
17

 31 C.F.R. § 212.7(b).     
18

 31 C.F.R. § 212.7(a). 



 

NOTICE OF NEW FEDERAL GARNISHMENT RULE 

June 28, 2013 

 

A new federal garnishment rule became effective June 28, 2013.  Unless a garnishment order 

covered under the rule is accompanied by a Notice of Right to Garnish Federal Benefits, the new 

rule requires financial institutions to identify during account review certain federal benefit 

payments directly deposited to an account holder’s deposit account electronically during a two 

month lookback period and to protect such payments from the impact of garnishment orders.  

Covered garnishment orders under the rule include seizures in criminal actions.  In light of this 

development, seizure orders served on financial institutions will likely result in the following: 

Account review.  Under the rule, during the course of identifying protected benefit payments, 

anticipate the following responses from a financial institution, even if a seizure order mandates 

immediate payment thereunder. 

 The financial institution has up to two business days to conduct an account review to 

identify protected benefit payments. 

 During this account review, the account holder enjoys unimpeded access to the account. 

 If the financial institution identifies a protected amount, that protected amount will not be 

delivered by the financial institution to law enforcement under the seizure order. 

 In the event California state law grants a greater protection to certain federal benefit 

payment covered under the Final Rule, such as social security payments, state law 

governs. 

Notice to account holder.  Upon a financial institution establishing that an account holds a 

benefit payment during the account review, the financial institution is required to send a written 

notice to an account holder of the service of the seizure order.  As you know, a seizure order 

from time to time may be “sealed,” that is, the order may direct a financial institution not to 

notify an account holder of the service of the order.  We simply wish to alert you to this potential 

conflict in the event a sealed seizure order prohibiting notice to an account holder by the 

impacted financial institution is served. 

We are issuing this notice to mitigate the possibility of misunderstanding or conflict between law 

enforcement and financial institutions in California. 

 

 


