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New Case Raises the Bar on Crediting Mortgage Payments  
 

 This article was written by Ted Kitada,
1
 Senior 

Counsel with Wells Fargo Bank and Chairman of 
CBA’s Legal Affairs Committee. 

 

I. Background  

 

In a ruling issued by the U.S. Court of Appeals, 

Seventh Circuit, in Fridman V. NYCB Mortgage 

Co., LLC, 780 F.3d 773 (March 11, 2015), on a 

review of summary judgment motion granted by a 

federal district court, the appellate court reversed 

the district court’s ruling, holding that a mortgage 

servicer violated the Truth in Lending Act 

(“TILA”) by failing to credit online mortgage 

payments made through its website
2
 on the day in 

which the mortgagors authorized them. The facts 

of the case follow. 

 

Elena Fridman paid her mortgage electronically, 

using an online payment system on the website of 

her mortgage servicer, NYCB Mortgage 

Company, L.L.C. (“NYCB”). By providing the 

required information and clicking her way 

through the website, she authorized NYCB to 

collect her mortgage payments electronically 

from her checking account at Bank of America, 

N.A. Although Fridman completed the 

authorization form online within the grace period 

allowed under the promissory note, NYCB did 

not credit her payment for two business days 

thereafter. This delay caused Fridman to incur a 

late fee. Believing that her payment should not 
                                                           
1
 Mr. Kitada may be reached at 415-396-5461 or 

kitadat@wellsfargo.com. 
2
 An entry initiated online bears a “WEB” 

standard entry code.  NACHA Operating Rules 

section 2.5.17 and Operating Guidelines 230. 

have been treated as late, Fridman filed an action 

in federal district court on behalf of herself and a 

putative class.  She alleged that NYCB’s practice 

of not crediting online payments on the day that 

the consumer authorizes them violates TILA.
3
   

 

NYCB pulls funds from a borrower’s deposit 

account through the Electronic Payment Network 

(“EPN”); EPN is an automated clearing house 

(“ACH”) network and ACH Operator.
4
 Each 

business day, NYCB bundles borrowers’ 

electronic authorizations into an ACH file. The 

next day, the file is used by NYCB’s Originating 

Depository Financial Institution
5
 (“ODFI”) to 

initiate through EPN a debit entry
6
 against the 

borrowers’ accounts. Files submitted by NYCB to 

its ODFI prior to 8:00 p.m. Eastern Time on a 

business day are included in that day’s ACH file; 

files submitted after 8:00 p.m. are included in the 

next business day’s file. NYCB credits payments 

made through its website two business days after 

an electronic payment is submitted and 

authorized by a borrower. NYCB’s rationale for 

the delay is that two business days represents the 

earliest NYCB can anticipate receiving electronic 

fund transfers through the ACH network. (NYCB 

informs borrowers of this delay through a notice 

at its website.) NYCB grants this credit routinely, 

even if the payment is delayed.   

 

NYCB services Fridman’s mortgage. The 

mortgage requires payment on the first day of 

                                                           
3
 15 U.S.C. section 1601, et seq. 

4
 NACHA Operating Rules section 8.10. 

5
 NACHA Operating Rules section 8.65. 

6
 NACHA Operating Rules section 8.36. 
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each month, with a 15-day grace period before a 

late fee is assessed. On December 2012, Fridman 

used NYCB’s website to authorize NYCB to 

originate a debit entry against Fridman’s 

checking account at Bank of America.
7
 Fridman 

completed the online authorization on or before 

December 14, 2012. Consistent with NYCB’s 

policy, it did not credit Fridman’s payment until 

December 18, 2012, two business days later. 

NYCB charged Fridman a late fee of $88.54.  

Fridman thereafter filed an action under TILA’s 

section providing for civil liability,
8
 maintaining 

that TILA requires mortgage servicers to credit 

electronic payments on the day of the 

authorization.   

 

II. Analysis  

A.   Analysis of the holding. TILA generally 

requires a mortgage servicer to credit payments to 

a consumers account “as of the date of receipt” of 

payment, unless delayed crediting has no effect 

on either late fees or consumers’ credit reports.
9
 

Regulation Z essentially repeats this requirement: 

 

(i) Periodic payments. No servicer shall 

fail to credit a periodic payment to the 

consumer's loan account as of the date of 

receipt, except when a delay in crediting 

does not result in any charge to the 

consumer or in the reporting of negative 

information to a consumer reporting 

agency, or except as provided in 

paragraph (c)(1)(iii) of this section. A 

periodic payment, as used in this 

paragraph (c), is an amount sufficient to 

cover principal, interest, and escrow (if 

applicable) for a given billing cycle. A 

payment qualifies as a periodic payment 

even if it does not include amounts 

required to cover late fees, other fees, or 

                                                           
7
 While the opinion is unclear, the authorization 

granted by Fridman appears to be a single WEB 

entry, not a recurring WEB entry.   
8
 15 U.S.C. section 1640. 

9
 15 U.S.C. section 1639f(a). 

non-escrow payments a servicer has 

advanced on a consumer's behalf.
10

   

 

The official interpretations of Regulation Z define 

the term “date of receipt” as follows, with 

emphasis: 

 
1. Crediting of payments. Under § 

1026.36(c)(1)(i), a mortgage servicer must 

credit a payment to a consumer's loan 

account as of the date of receipt. 

... 

3. Date of receipt. The “date of receipt” is 

the date that the payment instrument or 

other means of payment reaches the 

mortgage servicer. For example, payment 

by check is received when the mortgage 

servicer receives it, not when the funds 

are collected. If the consumer elects to 

have payment made by a third-party payor 

such as a financial institution, through a 

preauthorized payment or telephone bill-

payment arrangement, payment is 

received when the mortgage servicer 

receives the third-party payor's check or 

other transfer medium, such as an 

electronic fund transfer.
11

 

 

Focusing on the phrase “…the date that the 

payment instrument or other means of payment 

reaches the mortgage servicer…,” the court held 

that the date of submission of an electronic 

authorization for a mortgage payment entered on 

a mortgage servicer’s website is the date of 

receipt, comparing the receipt of an electronic 

authorization online similarly to the receipt of a 

payment by check as illustrated in the above 

interpretation.   

 

 

 

 

                                                           
10

 See Regulation Z section 1026.36(c)(1)(i). 
11

 Official Interpretations, 12 C.F.R. pt. 1026, 

Supp. I, pt. 3, at § 1026.36(c)-1 and 3. 

 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=12CFRS3.36&originatingDoc=I81f4526dc86211e4a795ac035416da91&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_10c0000001331
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B. Ramifications of this ruling.   

1. Other credits subject to Regulation Z.   

Mysteriously, the court in Fridman does not 

explore the manner in which payments are treated 

under other types of credit covered under 

Regulation Z. The holding in Fridman relating to 

serviced mortgage obligations may be compared 

to and contrasted with the manner in which 

payments are treated for other obligations 

covered under Regulation Z.   

 

a. Open-end credit obligations.  For open-

end credit, Regulation Z section 1026.10(a) 

provides the general rule for receipt of payments 

by a creditor, using the phrase “date of receipt”: 

 

(a) General rule. A creditor shall credit a 

payment to the consumer's account as of 

the date of receipt, except when a delay in 

crediting does not result in a finance or 

other charge or except as provided in 

paragraph (b) of this section. 

   

With respect to a payment authorized through a 

web portal to pay an open-end credit obligation, 

the following is provided with respect to 

Regulation Z section 1026.10(a) under an official 

interpretation, with emphasis:  

 

iv. Payment made via the creditor's Web 

site is received on the date on which the 

consumer authorizes the creditor to effect 

the payment, even if the consumer gives 

the instruction authorizing that payment in 

advance of the date on which the creditor 

is authorized to effect the payment. If the 

consumer authorizes the creditor to effect 

the payment immediately, but the 

consumer's instruction is received after 5 

p.m. or any later cut-off time specified by 

the creditor, the date on which the 

consumer authorizes the creditor to effect 

the payment is deemed to be the next 

business day.
12
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 Official Interpretations, 12 C.F.R. pt. 1026, 

Supp. I, pt. 1, at § 1026.10(a)-2(iv). 

Thus, for a payment authorized through a 

creditor’s website, similarly to the holding in 

Fridman, the payment is deemed received when a 

consumer authorizes the payment online.   

 

b.  Closed-end credit and other credit 

obligations. Regulation Z does not appear to 

have any rule or guidance on the treatment of 

receipt of payments except as identified above. 

   

2. Recurring ACH payments. A WEB 

entry may be a single entry or multiple entries, on 

a regularly scheduled basis.
13

 In the event a 

borrower authorizes through an online session a 

WEB entry on a recurring basis, in light of the 

ruling in Fridman, a mortgage servicer would be 

well advised to treat the prearranged regularly 

scheduled future dates as the dates of payment 

under a mortgage obligation. In this regard, 

whether the authorization is for a single WEB 

entry or a recurring WEB entry, if the date of 

receipt of the authorization happens to be a 

weekend or a holiday, a servicer would be 

required to enhance its payment system to grant 

credit for the payment received on a Saturday, 

Sunday, or a holiday. 

 

3. ACH debit entries authorized over the 

telephone. An Originator
14

 (such as a mortgage 

servicer) may obtain an authorization granted by 

a Receiver
15

 (a borrower, e.g.) through the 

telephone to debit the Receiver’s account. This 

authorization may be for a one-time entry or 

recurring entries.
16

 These entries are designated 

as “TEL” entries.
17

 The holding announced in 

Fridman may likely be applicable to TEL entries 

against a consumer borrower as well. When a 

Receiver grants the authorization for a TEL entry 

over the telephone, the date of receipt of the 

payment should be the date of the telephonically 

granted authorization. 
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 NACHA Operating Guidelines 230. 
14

 NACHA Operating Rules section 8.67. 
15

 NACHA Operating Rules section 8.80. 
16

 NACHA Operating Rules section 2.5.15. 
17

 Id. 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=12CFRS3.36&originatingDoc=I81f4526dc86211e4a795ac035416da91&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_10c0000001331
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4. Remotely created checks.  In instances 

where a creditor is authorized by a borrower to 

generate a remotely created check
18

 against the 

borrower’s account, the creditor would again be 

well advised of course to treat the payment as 

received on the day the check is authorized and 

generated. 

 

III. Conclusion.  The ruling in Fridman 

establishes a new gold standard for the manner in 

which a mortgage servicer under Regulation Z 

should handle a mortgage payment initiated 

online: the payment is received on the 

authorization date. The holding in this case 

should also be applicable to a telephonic 

authorization granted by a consumer over the 

telephone, a TEL entry. Systems and procedures 

may require enhancements to comply with this 

ruling.   

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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