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Buchalter Firm Overview
Since the Firm’s inception in 1933, Buchalter has established itself as a full-service law firm that provides counsel to clients at all stages, and helps them navigate any legal 

challenges and decisions they may face. Our clients are engaged in a diverse global economy governed by complex laws and regulations, and trust us as advisers and 

business partners. 

375+ Attorneys Serving You In  17 Practice Areas | 35+ Industry Specialties | 11 Office Locations 

Our Practices  
Commercial Finance | Corporate | Energy & Natural Resources | Environmental Law | Government, Regulatory & Administrative |Health Care | Insolvency & Financial Law 

Group | Intellectual Property | International Business and Trade | Japan Practice | Labor & Employment Litigation | Privacy & Data Security | Products Liability | Real Estate | 

Tax, Benefits, & Estate Planning | White Collar & Investigations 
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Buchalter’s Mortgage Banking Practice
Buchalter’s Mortgage Banking Group provides banks, credit unions, non-bank lenders and private money lenders and 

servicers with an unsurpassed range of mortgage legal counseling. Our team of lawyers, possess years of experience in 

mortgage operations and litigation. Our industry-leading expertise covers everything from regulatory requirements, 

secondary market transactions and FinTech to a wide range of mortgage, regulatory, title and escrow litigation.

• Mortgage Counseling and Transactions
• Regulatory and Licensing

• Originations and Servicing

• Secondary Market Transactions

• GSE, FHA. VA Interactions

• FinTech

• Data Privacy and Security Issues
• Mortgage Related Litigation

• Lender Liability Defense

• Enforcement of Lender Remedies

• Secondary Market Disputes

• Title Insurance and Escrow

• Bankruptcy

• Labor and Employment
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Michael C. Flynn

Michael Flynn is a member of the Firm’s Commercial Finance 

Practice Group and Mortgage Banking Group, and Co-Chair of 

Buchalter ’s Financial Services Regulatory Group, and its Title 

Insurance & Escrow Industry Group in the Los Angeles office. 

Mr. Flynn applies his unique background as the former Acting 

General Counsel of HUD, and the former General Counsel of 

PNC Mortgage and Flagstar Bank, to counsel clients on a variety 

of regulatory, mortgage, consumer financial services, FinTech 

and real estate matters.
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The Anticipated Rule

In September 2021, the Consumer Financial Protection Bureau issued a 
Notice of Proposed Rulemaking to amend Regulation B [The Equal Credit 
Opportunity Act (ECOA) regulation] by adding its proposed Small Business 
Lending Data Collection Disclosure Rule. 

• This rule is required by Section 1071 of the Dodd-Frank Act.
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The Anticipated Rule

The rule would create a complex set of data recording and reporting 
requirements for business credit loan applications received from, and 
business credit loans made to, businesses that have $5 million or less in 
annual gross revenues.
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The Anticipated Rule

The recording and reporting regime is similar to the requirements faced by 
mortgage lenders under the Home Mortgage Disclosure Act (HMDA).
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Purpose and Impact

The CFPB indicated that the proposed rule is designed to:

• facilitate enforcement of fair lending laws; 

• enable the identification of business and community development needs 
and opportunities for women-owned, minority-owned, and small 
businesses.
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Purpose and Impact

Likely to be looked at carefully

• CFPB will be aggressive about data collection/reporting obligation

• Increased focus on discrimination in small business lending

• Regulators will look at CRA and community development issues reflected 
in the data
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Purpose and Impact

Data will largely be published

• available to: 

— customers

— plaintiffs’ lawyers

— advocacy groups
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Enforcement

• Violations are subject to administrative sanctions and civil penalties

• Enforced by applicable federal banking agency

• No violation if it is a bona fide error - unintentional and occurred despite the maintenance of 
procedures reasonably adapted to avoid such an error

— A financial institution is presumed to maintain procedures reasonably adapted to avoid such errors 
with respect to a given data field if the number of errors found in a random sample of the financial 
institution’s submission for the data field does not equal or exceed a threshold specified by the 
CFPB

• In the proposed rule, the CFPB has a range of errors allowed in sampled data reports ranging from 10% for 
institutions reporting very small numbers of applications and covered transactions down to 2.5% for 
institutions reporting very large numbers of covered applications and transactions.

• Safe harbors for certain incorrect entries of census tracts and NAICS codes, and for incorrect 
determinations of small business status and application date
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Purpose and Impact

It is expected that the final rule would become mandatory 18 months after 
publication.

• Complex data collection program is needed. 

• The history of building out, testing and implementing HMDA data 
processes, software and oversight is an indication that financial institutions 
should utilize all available time to study and begin to implement the rule 
as soon as it becomes final. 
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Rule Requirements
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Basic Requirements

• Covered financial institutions must report data about small business loan 
applications and loans annually to the CFPB,

• CFPB will publish the information with certain specified deletions.
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Rule Requirements

What institutions would be covered

• Applies to covered financial institutions that originated at least 25 covered 
credit transactions for small businesses in each of the two preceding 
calendar years.
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Rule Requirements

A “financial institution” would be any partnership, company, corporation, 
association (incorporated or unincorporated), trust, estate, cooperative 
organization, or other entity that engages in any financial activity.

• Includes depository institutions (i.e., banks, savings associations, and credit 
unions), online lenders, platform lenders, community development financial 
institutions, lenders involved in equipment and vehicle financing, commercial 
finance companies, governmental lending entities, and nonprofit lenders.
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Rule Requirements

How “small businesses” would be defined 

• Covers applications for credit from small businesses.

— Small businesses are defined using SBA small business definitions (includes 
affiliation, NAICS industry categories, etc.).

— Regardless of the SBA definitions, only businesses that had annual gross revenues 
of less than $5 million in the previous two calendar years will be considered to be 
small businesses. 
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Rule Requirements

What loan applications and transactions would be covered 

• Applies to a “covered credit transaction” that meets the definition of 
business credit under existing Regulation B [ECOA]. 

— Reg B applies to commercial loans.

— Reg B defines business credit as “Business credit refers to extensions of credit 
primarily for business or commercial (including agricultural) purposes [with certain 
exclusions]” 12 CFR 1002.2(g)). 
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Rule Requirements

Applies to a “covered credit transaction” that meets the definition of business 
credit under existing Regulation B [ECOA]. (Cont’d)

— The CFPB’s summary of the proposed rule says that “Covered credit transactions 
would include, among other things, loans, lines of credit, credit cards, and 
merchant cash advances”. 

— Real Estate

• Single family residential lending is not a form of business credit, and is not covered

• Also does not include an extension of credit that is secured by 1-4 individual dwelling 
units that the applicant (or one or more of the applicant’s principal owners) does not, or 
will not, occupy. 

• But does include multifamily lending
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Rule Requirements

Data to be collected

• Data to be collected includes information about the applicant/borrower, 
and information about the application or loan. 
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Rule Requirements

Information about the applicant including:

— Ethnicity, race and gender of principal owners.

• Principal owner means a natural person who directly owns 25 percent or more of the equity 
interests of a business.  

— Whether it is a woman-owned business.

— Minority-owned business status.

— Number of workers.

— Time in business.

— NAICS code.

— Gross annual revenue.

— Census tract.
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Rule Requirements

Like HMDA, data about the application or loan, including:

— Loan type.

— Dollar mount.

— Interest rate and pricing information.

— Existence of prepayment penalty.

— Action taken on the application (denied, loan made, etc.).

— Guarantees.

— Brokers fees.

— Annual charges.
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Rule Requirements – Reporting

• Annual Reporting

• Covered subsidiaries of covered institutions must report their data, either 
separately or through their parent

• If more than one financial institution is involved in the origination of a 
covered credit transaction, the financial institution that makes the final 
credit decision approving the application shall report the loan as an 
origination (if that 796 financial institution is a covered financial institution). 
If there was no origination, then any covered financial institution that 
made a credit decision shall report the application
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Publication of Data and Firewall
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Publication of Data

• The CFPB will publish institutions’ data with such modifications and 
deletions as the CFPB determines are appropriate

• The CFPB may publish aggregated data of many institutions

• Institutions must provide a notice on its website that the institution’s 
reported data is available on the CFPB’s website.
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Firewall

• Employees who may be involved in the credit decision shall not be 
allowed to review the collected data about the applicant.

• If it is not feasible for the institution to not have the employee seethe data, 
the applicant must be given notice at the time that the institution gathers 
the information from the applicant.
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Data to be Collected and 
Reported
12 CFR 1002.107
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Data to be Collected and Reported –
12 CFR 1002.107

1. Unique identifier. An alphanumeric identifier, starting with the legal entity identifier of the financial institution, 
unique within the financial institution to the specific covered application, and which can be used to identify 
and retrieve the specific file or files corresponding to the application for or extension of credit. 

2. Application date. The date the covered application was received by the financial institution or the date shown 
on a paper or electronic application form. 

3. Application method. The means by which the applicant submitted the covered application directly or 
indirectly to the financial institution.  

4. Application recipient. Whether the applicant submitted the covered application directly to the financial 
institution or its affiliate, or whether the applicant submitted the covered application indirectly to the financial 
institution via a third party.  

5. Credit type. The following information regarding the type of credit applied for or originated: (i) Credit 
product. The credit product. (ii) Guarantees. The type or types of guarantees that were obtained for an 
extension of credit, or that would have been obtained if the covered credit transaction were originated. (iii) 
Loan term. The length of the loan term, in months, if applicable.
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Data to be Collected and Reported –
12 CFR 1002.107

6. Credit purpose. The purpose or purposes of the credit applied for or originated.  

7. Amount applied for. The initial amount of credit or the initial credit limit requested by the applicant.  

8. Amount approved or originated. (i) For an application for a closed-end credit transaction that is approved 
but not accepted, the amount approved by the financial institution; or (ii) For a closed-end credit transaction 
that is originated, the amount of credit originated; or (iii) For an application for an open-end credit 
transaction that is originated or approved but not accepted, the amount of the credit limit approved.  

9. Action taken. The action taken by the financial institution on the covered application, reported as originated, 
approved but not accepted, denied, withdrawn by the applicant, or incomplete.

10. Action taken date. The date of the action taken by the financial institution. 

11. Denial reasons. For denied applications, the principal reason or reasons the financial institution denied the 
covered application. 
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Data to be Collected and Reported –
12 CFR 1002.107

12. Pricing information. The following information regarding the pricing of a covered credit transaction that is 
originated or approved but not accepted, as applicable: (i) Interest rate. (A) If the interest rate is fixed, the interest 
rate that is or would be applicable to the covered credit transaction; or (B) If the interest rate is adjustable, the 
margin, index value, and index name that is or would be applicable to the covered credit transaction at origination; 
(ii) Total origination charges. The total amount of all charges payable directly or indirectly by the applicant and 
imposed directly or indirectly by the financial institution at or before origination as an incident to or a condition of 
the extension of credit, expressed in dollars; (iii) Broker fees. The total amount of all charges included in paragraph 
(a)(12)(ii) of this section that are fees paid by the applicant directly to a broker or to the financial institution for 
delivery to a broker, expressed in dollars; (iv) Initial annual charges. The total amount of all non-interest charges 
that are scheduled to be imposed over the first annual period of the covered credit transaction, expressed in 
dollars; (v) Additional cost for merchant cash advances or other sales-based financing. For a merchant cash 
advance or other sales-based financing transaction, the difference between the amount advanced and the amount 
to be repaid, expressed in dollars; and (vi) Prepayment penalties. (A) Notwithstanding whether such a provision was 
in fact included, whether the financial institution could have included a charge to be imposed for paying all or part 
of the transaction’s principal before the date on which the principal is due under the policies and procedures 
applicable to the covered credit transaction; and (B) Notwithstanding the response to paragraph (a)(20)(iv)(A) of 
this section, whether the terms of the covered credit transaction do in fact include a charge imposed for paying all 
or part of the transaction’s principal before the date on which the principal is due.  
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Data to be Collected and Reported –
12 CFR 1002.107

13. Census tract. The census tract in which is located:  (i) The address or location where the proceeds of the 
credit applied for or originated will be or would have been principally applied; or (ii) If the information in 
paragraph (a)(13)(i) of this section is unknown, the address or location of the main office or headquarters of 
the applicant; or (iii) If the information in both paragraphs (a)(13)(i) and (ii) of this section is unknown, another 
address or location associated with the applicant; (iv) The financial institution shall also indicate which one of 
the three types of addresses or locations listed in paragraphs (a)(13)(i), (ii), or (iii) of this section the census 
tract is based on.

14. Gross annual revenue. The gross annual revenue of the applicant for its preceding full fiscal year prior to 
when the information is collected. 

15. NAICS code. A 6-digit North American Industry Classification System (NAICS) code appropriate for the 
applicant.  

16. Number of workers. The number of non-owners working for the applicant. 

17. Time in business. The time the applicant has been in business, described in whole years, as relied on or 
collected by the financial institution. 
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Data to be Collected and Reported –
12 CFR 1002.107

18. Minority-owned business status. Whether the applicant is a minority-owned business and whether minority-
owned business status is being reported based on previously collected data 792 pursuant to § 1002.107(c)(2). 
The financial institution shall collect and report minority-owned business status as prescribed in appendix F to 
this part. When requesting minority-owned business status from an applicant, the financial institution shall 
inform the applicant that the financial institution cannot discriminate on the basis of minority-owned business 
status, or on whether the applicant provides this information. 



buchalter.com

Data to be Collected and Reported –
12 CFR 1002.107

19. Women-owned business status. Whether the applicant is a women-owned business and whether women-
owned business status is being reported based on previously collected data pursuant to § 1002.107(c)(2). The 
financial institution shall collect and report women-owned business status as prescribed in appendix F to this 
part. When requesting women-owned business status from an applicant, the financial institution shall inform 
the applicant that the financial institution cannot discriminate on the basis of women-owned business status, 
or on whether the applicant provides this information. 
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Data to be Collected and Reported –
12 CFR 1002.107

20. Ethnicity, race, and sex of principal owners. The ethnicity, race, and sex of the applicant’s principal owners and 
whether ethnicity, race, and sex are being reported based on previously collected data pursuant to §
1002.107(c)(2). The data compiled for purposes of this paragraph (a)(20) shall also include whether ethnicity 
and race are being reported based on visual observation or surname. The financial institution shall collect 
and report principal owners’ ethnicity, race, and sex information as prescribed in appendix G to this part. 
When requesting ethnicity, race, and sex information from an applicant, the financial institution shall inform 
the applicant that the financial institution cannot discriminate on the basis of a principal owner’s ethnicity, 
race, or sex, or on whether the applicant provides this information.  

21. Number of principal owners. The number of the applicant’s principal owners. 


