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State Strengthens Equal Pay Law 
 

 new California law, SB 358, bolsters the 

state’s law requiring equal pay for equal work 

codified at Labor Code Section 1197.5. 

According to the legislature, in 2014 a woman 

working full time year round earned an average 

of 84 cents to every dollar a man earned. The gap 

is larger for Latina women. The wage gap 

contributes to the higher statewide poverty rate 

among women compared to men. Pay secrecy 

also contributes to the wage gap. 

  

Existing section 1197.5 prohibits an employer 

from paying an employee wages that are less than 

that paid to employees of the opposite sex in the 

same establishment for equal work requiring 

equal skill, effort, and responsibility, and 

performed under similar working conditions. 

Exceptions are specified. It also prohibits certain 

employer actions intended to require an employee 

to refrain from disclosing the amount of his or her 

wages. 

 

SB 358 eliminates the requirement that the 

prohibited wage differential be within the same 

establishment. Thus an employer may not pay 

wages that are less than those paid to employees 

of the opposite sex “for substantially similar 

work, when viewed as a composite of skill, effort, 

and responsibility.” The existing exceptions are 

revised such that an employer must affirmatively 

demonstrate that any wage differential is based on 

specified factors. Those are seniority, merit, 

quantity or quality of production, or a bona fide 

factor other than sex such as education, training, 

or experience. 

 

On this point an employer is required to 

demonstrate that each factor is not based on “sex-

based differential in compensation, is job related 

with respect to the position in question, and is 

consistent with a business necessity.” The term 

“business necessity” means “an overriding 

legitimate business purpose such that the factor 

relied upon effectively fulfills the business 

purpose it is supposed to serve.” If an employee 

shows that an alternative business practice exists 

that would serve the same business purpose 

without producing the wage differential, then the 

employer may not rely on those factors 

purporting to support wage differentials. 

Moreover, each factor that an employer relies on 

must be applied “reasonably,” and account for the 

entire wage differential. 

 

SB 358 adds a specific provision barring 

employers from prohibiting an employee from 

disclosing the employee’s own wages, discussing 

the wages of others, inquiring about another 

employee’s wages, or aiding or encouraging any 

other employee to exercise his or her rights under 

these provisions. The bill also enhances the 

prohibitions against employer retaliation and 

specifically provides for remedies of 

reinstatement and reimbursement of lost wages 

and benefits resulting from a violation. Finally, 

the bill increases recordkeeping requirements 

from two to three years.  

 
The information contained in this CBA Regulatory Compliance 

Bulletin is not intended to constitute, and should not be received as, 

legal advice.  Please consult with your counsel for more detailed 

information applicable to your institution. 
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