
 

 

The California Supreme Court issued a 

decision interpreting language contained in 

California wage orders issued by the 

Industrial Welfare Commission that require 

employers to provide suitable seating to 

retail and clerical workers.  

 

Wage Order 4-2001 Section 14(A) 

(applicable to “professional, technical, 

clerical, mechanical, and similar 

occupations”) states: 

 

“All working employees shall be 

provided with suitable seats when the 

nature of the work reasonably permits 

the use of seats.”
1
  

 

Wage Order No. 7-2001 Section 14(B) 

states:  

 

“When employees are not engaged in 

the active duties of their employment 

and the nature of the work requires 

standing, an adequate number of 

suitable seats shall be placed in 

reasonable proximity to the work area 

and employees shall be permitted to use 

such seats when it does not interfere 

with the performance of their duties.”
2
 

 

The Court’s decision was in response to 

questions certified to the Supreme Court by 

federal courts in two cases, Kilby v. CVS 

                                                           
1
 Cal. Code Regs., title 8, Section 11040, subd. 14(A) 

(Wage Order No. 4-2001). 
2
 Cal. Code Regs., title 8, section 11070, subd. 14(A) 

(Wage Order No. 7-2001). 

Pharmacy, Inc. (9th Cir. 2003) 739 F.3d 

1192; and Henderson v. JPMorgan Chase 

Bank NA, (C.D.Cal. 2013) 2013 U.S. Dist. 

LEXIS 185099. Those questions were: 

 

(1) Does the phrase “nature of the work” 

refer to individual tasks performed 

throughout the workday, or to the entire 

range of an employee’s duties performed 

during a given day or shift? 

 

(2) When determining whether the 

nature of the work “reasonably permits” 

use of a seat, what factors should courts 

consider? Specifically, are an 

employer’s business judgment, the 

physical layout of the workplace, and the 

characteristics of a specific employee 

relevant factors? 

 

(3) If an employer has not provided any 

seat, must a plaintiff prove a suitable seat 

is available in order to show the employer 

has violated the seating provision? 

 

In the Chase Bank case the plaintiffs were 

bank tellers who also had duties away from 

their teller stations, such as escorting 

customers to safety deposit boxes, working 

at the drive-up teller window, and 

monitoring the operation of automatic teller 

machines. The duties varied depending on 

the shift or branch and whether the 

employee was a lead or regular teller.  

 

 

  



 

“Nature of the work” 

 

The Supreme Court determined that the 

phrase “nature of the work” in Section 

14(A) of the Wage Order refers to individual 

tasks performed at a given location rather 

than to a holistic description of the entire 

range of an employee’s job duties. “If the 

tasks being performed at a given location 

reasonably permit sitting, and provision of a 

seat would not interfere with performance of 

any other tasks that may require standing, a 

seat is called for.” 

 

The analysis is an objective one based on the 

totality of the circumstances. The Court 

rejected the Defendants interpretation, 

which was to weigh all of an employee’s 

“standing” tasks against all of the “sitting” 

tasks, and a seat is required only if the 

totality of the weighing warranted seating. 

The Court said that this “all-or-nothing” 

approach could deprive an employee of 

seating while performing some tasks on the 

basis that most of his job duties are 

classified as “standing” tasks. “There is no 

principled reason for denying an employee a 

seat when he spends a substantial part of his 

workday at a single location performing 

tasks that could reasonably be done while 

seated, merely because his job duties include 

other tasks that must be done standing.” The 

Court also noted that this flawed approach 

could result in disparate treatment of 

different employees who perform the same 

tasks albeit in different proportions to other 

tasks.
3
 

 

On the other hand, the Court also rejected 

the Plaintiffs’ argument that a seat is 

required if any task may be performed 

                                                           
3
 The Court provided an example of two employees, 

both of whom have cashier duties that can reasonably 

be performed seated, but one employee is not 

provided a seat because his primary duties is stocking 

shelves, while another cashier is provided a seat 

because she is primarily a cashier. 

seated even if the duration and frequency of 

the seated task is negligible. That approach 

might unduly interfere with other standing 

tasks or “the quality and effectiveness of 

overall job performance,” and even if the 

duration and frequency of the seated task is 

negligible.   

 

The Court offered this guidance:  

 

“[C]ourts must examine subsets of an 

employee’s total tasks and duties by 

location, such as those performed at a 

cash register or a teller window, and 

consider whether it is feasible for an 

employee to perform each set of 

location-specific tasks while seated. 

Courts should look to the actual tasks 

performed, or reasonably expected to 

be performed, not to abstract 

characterizations, job titles, or 

descriptions that may or may not 

reflect the actual work performed. 

Tasks performed with more frequency 

or for a longer duration would be 

more germane to the seating inquiry 

than tasks performed briefly or 

infrequently… An employee may be 

entitled to a seat to perform tasks at a 

particular location even if his job 

duties include other standing tasks, so 

long as provision of a seat would not 

interfere with performance of 

standing tasks. At the same time, 

consideration of all the actual tasks 

performed at a particular location 

would allow the court to consider the 

relationship between the standing and 

sitting tasks done there, the frequency 

and duration of those tasks with 

respect to each other, and whether 

sitting, or the frequency of transition 

between sitting and standing, would 

unreasonably interfere with other 

standing tasks or the quality and 



 

effectiveness of overall job 

performance.” 

 

As to the Section 14(B) requirement the 

Court notes that it applies during lulls in 

operation when an employee, while still on 

the job, is not actively engaged in any 

duties. Here is how the Court sees applying 

the two Wage Order sections:  

 

“[I]f an employee’s actual tasks at a 

discrete location make seated work 

feasible, he is entitled to a seat under 

section 14(A) while working there. 

However, if other job duties take him to 

a different location where he must 

perform standing tasks, he would be 

entitled to a seat under 14(B) during 

“lulls in operation.” Although the 

seating inquiries under sections 14(A) 

and 14(B) are analytically different, the 

seat provided to an employee under 

section 14(A) may satisfy the 

requirement of section 14(B) to the 

extent it is within “reasonable 

proximity to the work area” [citing 

Section 14(B)] and is available when 

work is not required to be performed.” 

 

“Reasonably permits” 

 

The Court also determined that while an 

employer may define the employee’s duties, 

an employer’s business judgment is not 

dispositive on the question of providing 

seating. Nor is an employer’s “mere 

preference” entitled to deference. The 

standard is an objective one. The physical 

layout of a workspace is relevant. “[A]n 

employer may not unreasonably design a 

workspace to further a preference for 

standing or to deny a seat that might 

otherwise be reasonably suited for the 

contemplated tasks.”    

 

The Court also notes that physical 

differences between employees should not 

be taken into account; only the nature of the 

work drives the seating decision. However, 

accommodations may be required for 

particular workers under other laws and 

regulations. The Court was likely alluding to 

the Americans With Disabilities Act and 

related laws. 

 

Burden on employer 

 

The employer carries the burden to make 

suitable seats available to employees. It is 

not incumbent upon employees to request a 

seat or prove that a suitable seating exists 

but was not provided. The employer has the 

information and resources to identify 

suitable seating where it is required. 

Moreover, the Court writes, “An employer 

seeking to be excused from the requirement 

bears the burden of showing compliance is 

infeasible because no suitable seating 

exists.” 

 

  Leland Chan 

 
The information contained in this CBA 

Regulatory Compliance Bulletin is not intended to 

constitute, and should not be received as, legal 

advice.  Please consult with your counsel for more 

detailed information applicable to your 

institution. 
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