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Dynamex Operations West, Inc. v. Superior Court 

Is Your Worker an Employee or an Independent Contractor?  

 

On April 30, 2018, the California Supreme 

court issued its decision in Dynamex 

Operations West, Inc. v. Superior Court.1  

 

In Dynamex, the court considered and 

rejected the so-called “Borello”2 test for 

determining whether workers are 

employees or independent contractors.  

 

Under the Borello test, the primary factor 

to be considered when classifying a 

worker as an employee vs. an 

independent contractor is whether the 

employer has the “right to control” the 

means and manner in which the work is 

performed.  Some of the secondary 

factors to be considered included: (1) the 

alleged employee’s opportunity for profit 

or loss depending on his managerial skill; 

(2) the alleged employee’s investment in 

equipment or materials required for his 

task, or his employment of helpers; (3) 

whether the service rendered requires a 

special skill; (4) the degree of permanence 

of the working relationship; and (5) 

whether the service rendered is an 

integral part of the alleged employer’s 

business.3      

 

                                                           
1
 (2018) 4 Cal.5

th
 903   

 
2
 S.G. Borello & Sons, Inc. v. Department of 

Industrial Relations,  (1989) 48 Cal. 3d 341  
3
 Borello, supra, 48 Cal.3d at 354-355. 

In Dynamex, the Court rejected Borello 

and embraced what is commonly known 

as the “ABC” test.   First, the Court 

concluded that the burden of establishing 

whether the worker is an independent 

contractor is on the employer, and that 

the employer must establish each of the 

three factors embodied in the ABC test:   

 

(A) That the worker is free from the 

control and direction of the hiring 

entity in connection with the 

performance of the work; and 

(B) That the worker performs work 

that is outside the usual course of 

the hiring entity’s business; and 

(C) That the worker is customarily 

engaged in an independently 

established trade, occupation, or 

business of the same nature as the 

work performed.4     

 

In other words, there is a presumption 

that a worker is an employee, and that 

presumption can only be rebutted if all 

three of the factors in the “ABC” test are 

established. 

 

It is important to note that the Dynamex 

case arose out of a challenge brought 

pursuant to a wage order unique to the 

transportation industry.  The plaintiffs 
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were a class of drivers who claimed that 

defendant Dynamex’s alleged 

misclassification of its delivery drivers as 

independent contractors was a violation 

of that wage order.   

 

While the Dynamex decision has created 

a great deal of concern among various 

industries, it is actually not yet clear 

whether, or to what extent, Dynamex will 

be applied in other contexts where the 

distinction between an employee and an 

independent contractor is relevant.  

 

Employers who classify certain workers 

as independent contractors are urged to 

consult their own employment counsel 

concerning the impact, if any, of the 

Dynamex decision.     

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and 

should not be received as, legal advice.  Please consult 

with your counsel for more detailed information 

applicable to your institution. 
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