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California Supreme Court Restores Balance in Class Action Suits 
 

he California Supreme Court handed down 

a decision that returns some balance to the 

conduct of class-action law suits in California. 

The Court’s 7-0 decision in Duran v. U.S. Bank 

addressed the appropriate standards that apply 

when a trial court decides whether multiple 

plaintiffs should be certified as a class. This is a 

vitally important issue because, according to 

the Court (citing a study by the Administrative 

Office of the Courts) 89 percent of cases 

certified as a class action ended in settlement, 

compared with 15 percent of cases in which 

certification was denied.  

 

In this case a putative class of over 200 current 

and former U.S. Bank employees, whose 

primary job involved cultivating new business, 

brought an action against the bank for 

misclassification of their positions as exempt 

from overtime laws. The bank had classified 

the position based on the outside salesperson 

exemption in Labor Code section 1171 (applied 

to persons who conduct sales work more than 

50% outside of the employer’s offices). The 

trial court certified the class based on the 

bank’s standardized treatment of the position.  

 

In the liability phase of the trial, the bank 

wanted an opportunity to assert defenses for 

individual employees or groups of employees. 

In support, the bank submitted declarations 

from 75 employees who said they typically 

spent more than 50% of their workday engaged 

in outside sales and were thus properly 

classified as exempt. Plaintiffs objected and 

instead proposed, and the trial court agreed to, a 

procedure where a sample of class members 

would testify at trial, and any findings on 

liability and damages for this sample would be 

extrapolated to the remainder of the class.  

 

After the liability phase of the trial, the court 

ruled that the entire class of employees was 

misclassified as exempt based on evidence 

pertaining to a supposedly representative 

sample of 20 class members. At the second part 

of the trial to ascertain damages members of the 

representative class were found to have worked 

an average of about 12 overtime hours per 

week. The court applied that rate to the entire 

class and, together with prejudgment interest, 

calculated the total award at $15 million. The 

bank appealed and the court of appeal reversed 

the decision on the grounds that the sampling 

procedure was so seriously flawed as to deny 

the bank its due process right to litigate 

affirmative defenses. The Supreme Court 

granted review and affirmed the court of 

appeal’s decision to reverse. 

 

The Supreme Court provided needed 

perspective on the effect of class action 

procedures on defendants’ right to defend. 

Class certification should not be granted if 

doing so would abridge a party‘s substantive 

rights, which is a primary concern not to be 

trumped by the needs of the plaintiff’s chosen 

litigation strategy.  

 

“While class action defendants may not 

have an unfettered right to present 

individualized evidence in support of a 
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defense, our precedents make clear that a 

class action trial management plan may not 

foreclose the litigation of relevant 

affirmative defenses, even when these 

defenses turn on individual questions.”  

 

If, subsequent to the class judgment, the 

members would be required individually to 

prove not only damages but also liability, then 

class certification would not be appropriate. 

According to Will Stern with the law firm of 

Morrison & Foerster, who helped prepare 

CBA’s amicus brief in support of U.S. Bank, 

the Supreme Court’s decision should help 

defendants defend against the creation of the 

overbroad class. Plaintiffs counsel often 

contends without evidence that everyone in the 

class was harmed and then, as in Duran, 

calculates classwide damages by multiplying 

the number of class members by the average 

damage per class member. The damage figure 

is usually inflated by the inclusion of persons 

who have no claim or otherwise should be 

excluded. Once the class is already certified 

and the spurious damages number already 

calculated, a presumption of classwide harm is 

effectively created. The defendant then faces 

the task of bringing individual defenses against 

class members or groups of class members that 

it had already been deemed to have harmed. “In 

other words,” says Stern, “plaintiff gets to 

assemble his damages case by multiplication. 

But defendant has to disassemble that figure by 

subtraction.” To this, the Supreme Court said, 

“Only in an extraordinary situation would a 

class action be justified where, subsequent to 

the class judgment, the members would be 

required to individually prove not only 

damages but also liability.”  

 

Even after a class had been certified, if 

individual issues become unmanageable, the 

Court said trial courts have the “obligation” to 

decertify the class. In CBA’s amicus brief to 

the Supreme Court, we noted succinctly, “Class 

actions were not created to turn individual 

losers into collective winners.” 

 

Misclassification claims in particular 

potentially raise numerous individual questions 

that may be difficult to litigate on a classwide 

basis. The Court stated, “an employer‘s liability 

for misclassification under most Labor Code 

exemptions will depend on employees‘ 

individual circumstances. Liability to one 

employee is in no way excused or established 

by the employer‘s classification of other 

employees.” The key inquiry in this case was 

how much time each member of the class spent 

in sales activities outside of the office. The 

answers to this question are difficult to obtain 

without resorting to individual inquiry. 

 

The Court did not foreclose the possibility of 

class certification in misclassification claims. 

Class certification may be permitted if the 

employer “had a consistently applied policy or 

uniform job requirements and expectations 

contrary to a Labor Code exemption, or if it 

knowingly encouraged a uniform de facto 

practice inconsistent with the exemption.” But 

still any procedure to determine the defendant‘s 

liability must permit the defendant to challenge 

the evidence.   

 

The Court also struck a blow against the liberal 

use of statistical analysis to support class 

certification. It asserted that statistical methods 

alone cannot substitute for common proof. 

When statistical sampling will be used, the trial 

court must conduct a preliminary assessment 

“to determine the level of variability in the 

class. If the variability is too great, individual 

issues are more likely to swamp common ones 

and render the class action unmanageable.” 

Thus, even where used, a statistical plan for 

managing individual issues must be conducted 

with great rigor, something that was clearly 

lacking in the Duran trial. Use of sampling to 

calculate damages is less suspect once liability 

is properly established, but the Court noted that 
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any procedure still has to distinguish between 

overtime hours worked by exempt and 

nonexempt employees. 

 

The amicus brief with the Supreme Court by 

CBA and other business groups was prepared 

and filed by Fred Hiestand and the firm of 

Morrison & Foerster, with Miriam Vogel and 

Will Stern as principal authors. 

 

              Leland Chan 
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