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Court: Collection of Deficiency Violated Debt Collection Laws  
 

t is well settled that a junior lienholder loses its 

right to enforce a debt personally against a 

borrower/owner after the senior lienholder 

nonjudicially forecloses on the property and 

leaves the junior lienholder unsecured. For loans 

executed before January 1, 2013
1
, while creditors 

may not enforce a debt against a borrower they 

sometimes still try to collect on it. But in doing so 

a creditor exposes itself to liability under any 

other law it violates in the attempt. This is how 

the Court of Appeal framed the issue in Alborzian 

v. JPMorgan Chase Bank.  

 

Facts 

 

In this case borrowers obtained two loans to 

purchase their home in 2005, each secured by a 

deed of trust. After borrowers ceased to pay, the 

senior lienholder foreclosed on the property and 

the proceeds from the sale were not enough to 

pay off Bank’s (the junior lienholder’s) loan. 

About a year later defendant Bank tried to collect 

a portion of the unpaid amount. In its 

communications the Bank disavowed it was 

attempting to collect a debt or to impose personal 

liability to the extent the obligation was 

discharged. However, in its letters it used 

terminology that, according to the Court, implied 

the debt was still enforceable.  

 

                                                           
1
 In 2012 the California legislature amended 

Section 580b to prohibit any collection of a 

legally unenforceable debt (“No deficiency shall 

be owed or collected” on a purchase money loan 

following nonjudicial foreclosure). 

The borrowers sued the Bank for violation of the 

federal Fair Debt Collection Practices Act 

(FDCPA)
2
 and its California counterpart, the 

Rosenthal Fair Debt Collection Practices Act,
3
 as 

well as the Unfair Competition Law.
4
 Since the 

Rosenthal Act incorporates language from the 

FDCPA, and an Unfair Competition action is 

derived from a violation of other laws, the case 

hung on whether Plaintiffs had adequately stated 

a claim under the FDCPA. The trial court found 

that the anti-deficiency laws do not prohibit a 

creditor from collecting on a debt (for pre-2013 

loans) and the Bank’s collection efforts did not 

run afoul of other laws, and dismissed the case. 

The Court of Appeal reversed.  

 

The Court of Appeal’s Ruling 

 

The FDCPA generally prohibits a “debt 

collector” from using false, deceptive, or 

misleading representation or means in collecting 

a debt. It specifically prohibits the false 

representation of the “character, amount or legal 

status” of a debt. And it prohibits the use of 

threats to take any action that cannot legally be 

taken or the use of deceptive collection efforts. 

The Court explained that a communication is 

deceptive to an ordinary person if it can be 

reasonably read to have two or more different 

meanings, one of which is inaccurate. While the 

bank is not barred from trying to collect, when 

the Bank used words that implied a need to 

“settle” a “debt” that is “owed,” its disclaimer 

                                                           
2
  15 U.S.C. § 1692 et seq. 

3
 Civ. Code, § 1788 et seq. 

4
 Business & Professions Code, § 17200 et seq. 

I 



 2 April 6, 2015 

 

that it was not in fact enforcing a valid debt did 

not attenuate the deception. “The unspoken but 

unmistakable premise of these letters,” the Court 

wrote, “is that plaintiffs’ debt is still valid, due, 

and owing—in a word, enforceable.” Thus the 

Court allowed Plaintiffs to try to amend the 

complaint at the trial court to state a claim. 

 

The Court also considered, but affirmed the trial 

court’s rejection of, Plaintiffs’ additional claim 

that Bank violated the Consumer Legal Remedies 

Act. That CLRA does not apply because the 

Bank’s efforts to collect did not involve “goods 

or services” as defined in the statute.    

 

While this case involved the collection efforts of 

a “sold out” junior lienholder, the analysis would 

also apply to any creditor in connection with 

enforcement of any debts disallowed by the anti-

deficiency laws. As mentioned above, Code of 

Civil Procedure Section 580b was amended 

effective 2013 to disallow any collection of a 

deficiency, even if such an effort did not violate 

other laws. 

 

               Leland Chan 

  
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 

 

© This CBA Regulatory Compliance Bulletin is copyrighted by 

the California Bankers Association, and may not be reproduced or 

distributed without the prior written consent of CBA. 

 
 

  


