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Changes To Comptroller’s Handbook: Deposit-Related Credit  
 

 This article was written by Ted Kitada,
1
 Senior 

Counsel with Wells Fargo Bank and Chairman of 
CBA’s Legal Affairs Committee 

 

Background  

 

On February 11, 2015, the Office of the 

Comptroller of Currency (“OCC”) generated 

unanticipated angst among national banks and 

federal savings associations.  The OCC discreetly 

posted on its website a purported update to an 

examination handbook,  Comptroller’s 

Handbook, “Deposit-Related Consumer Credit” 

(“Handbook”) for use by OCC examiners in 

connection with their examination and 

supervision of national banks and federal savings 

associations (collectively, “banks”).
2
 According 

to this OCC announcement, the Handbook 

replaced the handbook entitled “Check Credit,” 

issued in March 1990. After a vocal outcry from a 

number of banks, the Handbook was abruptly 

withdrawn from the OCC’s website on February 

20, 2015, with an assurance that it would be 

superseded with a new handbook within two 

weeks. As promised, on March 6, 2015, the OCC 

posted a new handbook, Comptroller’s 

Handbook, “Deposit-Related Credit,”(“Handbook 

2.0”),
3
 significantly reducing the scope and nature 

                                                           
1
 Mr. Kitada may be reached at 415-396-5461. 

2
 The Handbook is no longer publicly available 

through an OCC website.  The author has a copy 

available upon request in PDF if the reader is 

interested. 
3
 OCC Bulletin 2015-17.  The Handbook 2.0 is 

available at: 

http://www.occ.gov/news-

issuances/bulletins/2015/bulletin-2015-17.html  

of the originally posted Handbook. This analysis 

will explore these developments in detail.     

 

By way of background, the OCC originally issued 

proposed guidance on deposit-related consumer 

credit (“DRCC”) products on June 8, 2011.
4
 This 

proposed guidance provided supervisory 

principles applicable to DRCC products, 

including: affirmative request; program 

availability, and prudent eligibility standards; 

prudent limitations on product costs and usage; 

monitoring and risk assessments; management 

oversight; and account management and 

chargeoffs.   

 

In the proposal, under “affirmative request,” the 

OCC admonished banks against automatically 

enrolling customers in programs for DRCC 

products. According to the OCC, a customer 

should only be enrolled in such products after the 

customer has received appropriate disclosures, 

has affirmatively asked for the product, and has 

agreed to be bound by the product terms, 

including fees. Under “program availability and 

prudent eligibility standards,” a bank’s policies 

and procedures should provide the eligibility 

criteria that must be met by a customer to secure 

a DRCC product. Underwriting of potential 

customers is required: a bank must undertake an 

                                                           
4
 76 Fed.Reg. 33409 (June 8, 2011).  Remarkably, this 

proposed guidance closely tracks the thrust of the 

Handbook.  The prudential regulators foreshadowed 

their interest on overdraft programs through a joint 

guidance: On February 18, 2005, the four prudential 

regulators issued a joint guidance entitled “Joint 

Guidance on Overdraft Protection Programs.”   70 

Fed.Reg. 9127 (February 24, 2005).  
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analysis to determine whether a customer will be 

able to manage and repay the potential credit 

obligation arising from the product appropriately.  

Under “prudent limitations and product costs and 

usage,” a DRCC product should be subject to 

prudent limitations on credit extensions, customer 

costs, and usage.  Fees for the product should be 

based on safe and sound banking principles, 

referenced in 12 C.F.R. 7.4002.
5
 Under 

                                                           
5
 12 C.F.R. 7.4002 provides banks with regulatory 

guidance on fees and charges: 

 

§ 7.4002 National bank charges.  

(a) Authority to impose charges and fees. A 

national bank may charge its customers non-

interest charges and fees, including deposit 

account service charges.  

(b) Considerations. (1) All charges and fees 

should be arrived at by each bank on a 

competitive basis and not on the basis of any 

agreement, arrangement, undertaking, 

understanding, or discussion with other banks 

or their officers.  

(2) The establishment of non-interest charges 

and fees, their amounts, and the method of 

calculating them are business decisions to be 

made by each bank, in its discretion, 

according to sound banking judgment and 

safe and sound banking principles. A national 

bank establishes non-interest charges and fees 

in accordance with safe and sound banking 

principles if the bank employs a decision-

making process through which it considers the 

following factors, among others:  

(i) The cost incurred by the bank in providing 

the service;  

(ii) The deterrence of misuse by customers of 

banking services;  

(iii) The enhancement of the competitive 

position of the bank in accordance with the 

bank's business plan and marketing strategy; 

and  

(iv) The maintenance of the safety and 

soundness of the institution.  

(c) Interest. Charges and fees that are 

“interest” within the meaning of 12 U.S.C 85 

are governed by §  7.4001 and not by this 

section.  

“monitoring and risk assessment,” the volume of, 

and revenue from, DRCC products and customer 

usage should be regularly monitored to identify 

risks.
6
   

 

In 2013, the OCC abruptly withdrew this 

proposed guidance regarding DRCC products.
7
  

Contemporaneously, the OCC issued proposed 

guidance on deposit advance products.
8
   

 

Notwithstanding the withdrawal of the proposed 

DRCC product guidance, the OCC without notice 

and without conforming to a regular rulemaking 

process issued the Handbook. 

 

The Handbook   

 

The Handbook covered DRCC products to 

consumers and likely to businesses:
9
 overdraft 

line-of-credit programs (“LOC”); discretionary 

overdraft protection (“ODP”); and deposit 

advance products (“DAP”). 

                                                                                                 

(d) State law. The OCC applies preemption 

principles derived from the United States 

Constitution, as interpreted through judicial 

precedent, when determining whether State 

law apply that purport to limit or prohibit 

charges and fees described in this section.  

(e) National bank as fiduciary. This section 

does not apply to charges imposed by a 

national bank in its capacity as a fiduciary, 

which are governed by 12 CFR part.  
6
 76 Fed.Reg. 33409, 33410. 

7
 78 Fed.Reg. 25353 (April 30, 2013). 

8
 Id. 

9
 While the Handbook was entitled “Deposit-Related 

Consumer Credit,” it used the term “consumer” and 

“customer” interchangeably throughout, thus making 

it arguably applicable to a business as well as a 

consumer.  For example, under “Management and 

Supervision,” at page 21, management was 

encouraged to address the following: “Determine 

whether the board has adopted a policy for 

underwriting new DRCC accounts for small 

business.”  The reference to a small business in this 

directive illustrated that the Handbook was likely 

intended to cover business users of DRCC products as 

well as consumer users. 
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 LOC: A bank automatically transfers 

funds from an existing line of credit to a 

customer’s demand deposit account when 

a check is presented for payment against 

insufficient funds.
10

 

 ODP: In most cases, a customer meeting a 

bank’s criteria may be enrolled in this 

automated overdraft protection service.
11

   

 DAP: A type of small-dollar, short-term, 

fixed-fee credit product offered to 

customers maintaining a deposit account, 

a reloadable prepaid account, or similar 

deposit-related relationship at a bank.
12

   

With respect to LOC and ODP products, the 

OCC’s Handbook outlined several key 

supervisory expectations, many of which were 

originally addressed in the proposed OCC 

guidance issued in 2011. 

 

 Affirmative request (opt-in): Enrollment 

should occur only after the customer has 

received appropriate disclosures, has 

made an affirmative request for the 

product, and has agreed to conform to the 

product’s terms. 

 Ability-to-repay determination:  The OCC 

expected banks to implement policies and 

procedures to determine an applicant’s 

creditworthiness and ability to repay the 

                                                           
10

 This LOC is called “check credit” in the Handbook 

2.0. 
11

 For ATM and one-time debit card transactions by a 

consumer, an affirmative opt-in is required under 

Regulation E section 1005.17(b), effective July 1, 

2010.  Notice of the opt-in right must be provided, and 

the consumer’s affirmative consent is required. 74 

Fed.Reg. 59033 (November 17, 2009).  Under the 

Handbook, unlike Regulation E, all payment channels 

that could result in an overdraft are covered, including 

checks and ACH. 
12

 OCC guidance on DAP is at OCC Bulletin 2013-40, 

Deposit Advance Products: Final Supervisory 

Guidance. 

amount of any funds that may be made 

available to a customer under the DRCC 

product. 

 Product fees: The OCC provided, “While 

permitting appropriate returns, fees should 

be reasonably correlated to the actual 

costs of offering, underwriting, and 

servicing the product as well as associated 

risks.”
13

 

Additionally, under “monitoring and risk 

assessment,” a bank was required to follow 

closely the volume of revenue generated from 

DRCC products. Moreover, a bank would have 

been expected to track changes in customers’ 

usage of these products to identify risks, such as 

operational, compliance, reputational, and credit 

risks.  

 

The Handbook also expected banks to report 

DRCC products as loans in regulatory reports and 

follow the instructions for Consolidated Reports 

of Condition and Income (call report) and 

Generally Accepted Accounting Principles when 

reporting income and loss recognition. When 

DRCC products are reported as loans, such assets 

are subject to FDIC assessment as “total average 

consolidated assets”
14

 in light of changes to FDIC 

assessment practices under the Dodd-Frank Act.
15

 

 

The Handbook 2.0 

 

Intending ostensibly to supplant the Handbook, 

the OCC posted on its website on March 6 the 

Handbook 2.0. In this new Handbook 2.0, the 

                                                           
13

 The Handbook, at p. 10.  Note that in discussing 

fees, unlike the proposed guidance regarding DRCC 

products issued in 2011, the Handbook provided no 

reference to 12 C.F.R. 7.4002(b)(2)(ii), the deterrent 

value of the fee to discourage overdraft behavior: 

“The deterrence of misuse by customers of banking 

services.” 
14

 12 C.F.R. 327.5(a)(1). 
15

 The Dodd-Frank Wall Street Reform and Consumer 

Protection Act, Public Law 111-203, July 21, 2010, at 

section 331. 
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OCC addresses deposit-related credit (“DRC”), 

not DRCC. Further, the OCC identifies three 

groups of DRC products: check credit (“CC”), 

overdraft protection, and deposit advance 

products. This Handbook 2.0 is a significant 

improvement from the original Handbook. The 

four major beneficial revisions may be noted:  (1) 

a customer is no longer required to opt in to ODP 

services; (2) a bank is not required to underwrite 

ODP customers, only CC and DAP customers; 

(3) the requirement to assess a customer’s 

financial capacity no longer applies to ODP; and 

(4) overdraft fees are no longer required to be 

reasonably correlated to actual costs.  

 

However, the Handbook 2.0 adopted the 

following as foreshadowed by the original 

Handbook:  
 

 The retitling of the examination manual from 

“Deposit-Related Consumer Credit” to 

“Deposit-Related Credit” seems to make it 

clear that it applies to both consumer and 

commercial accounts.   

 The Handbook 2.0 retains the requirement 

that all customers (both consumers and 

business customers and both new and existing 

customers) are to be afforded the right to opt 

out of DRC services at any time and that 

customers are to be given a clear notice of this 

option.
16

 However, the Handbook 2.0 does 

not address the manner in which customers 

are to be given notice of this right and the 

process under which this right is to be 

implemented.    

 Banks are expected to (i) establish ODP 

eligibility standards and (ii) define and 

document dollar limit decision criteria.  

Further study will need to be done to 

determine how detailed these standards and 

criteria need to be and the extent to which a 
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 The Handbook, 2.0, p. 10. 

bank’s current procedures meet these 

requirements.
17

  

 Banks are expected to monitor DRC activity 

to look for changing circumstances of the 

customer so that credit risk is not adversely 

affected.
18

  For ODP customers, accounts are 

to be monitored for excessive usage and 

banks are to inform customers incurring 

excessive overdrafts of alternative credit 

options.
19

 

 

Conclusion   

 

The OCC has unilaterally issued the Handbook 

2.0 without affording covered institutions an 

opportunity to comment on its possible impact to 

DRC products. The Handbook 2.0 applies 

immediately to new accounts and existing 

accounts. The Handbook 2.0 covers both 

consumers and business customers. Covered 

institutions, including national banks, face 

disparate regulatory treatment as the FDIC and 

the Board of Governors of the Federal Reserve 

System have not issued similar handbooks or 

guidance. Bank management is urged to act 

promptly due to the broad, immediate impact of 

the Handbook 2.0 on bank operations and 

earnings.    

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 

 

                                                           
17

 The Handbook 2.0,  p. 11.  Factors bank examiners 

are expected to consider in this regard are set out on 

pp. 21 and 22 of the Handbook 2.0.   
18

 The Handbook, 2.0, p. 11. 
19

 Id. 
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