
 

 

The Wage and Hour Division of the U.S. 

Department of Labor raised the salary 

threshold for the overtime exemptions from 

the current $455 per week, or $23,660 per 

year, to $913 per week, or $47,476 per year 

(the “Salary Test”). The DOL set the Salary 

Test to the 40th percentile of the earnings of 

full-time salaried workers in the lowest 

Census Region, which is currently the South 

Region. It exceeds the current threshold in 

California, which is $41,600. The rate is 

intended to be adjusted every three years. 

The DOL estimates the threshold will be 

adjusted to $51,168 in 2020. The DOL also 

raised the compensation floor above which 

white collar workers are ineligible for 

overtime pay. The current level is $100,000 

and it will be raised to $134,004, which is 

the 90th percentile of full-time salaried 

workers nationally. This figure is estimated 

to be $147,524 in 2020.  

 

In meeting the new Salary Test employers 

may now use nondiscretionary bonuses and 

incentive payments to satisfy up to 10% 

percent of the threshold, but only if these 

payments are made at least quarterly. A 

bonus is nondiscretionary for example if an 

employee meets an employer-set goal and 

the employer is obligated to pay the bonus. 

The risk of using these incentive payments 

to make up the shortfall is the employee 

might not earn it and may be due back 

overtime pay for overtime hours worked any 

time during the quarter. If by the last pay 

period of the quarter the sum of the 

employee's weekly salary plus 

nondiscretionary bonus, incentive, and 

commission payments received does not 

equal 13 times the weekly salary amount 

($913), the employer may make one final 

makeup payment no later than the next pay 

period after the end of the quarter. The 

payment may count only toward the prior 

quarter's salary amount and not toward the 

salary amount in the quarter it was paid.   

 

What the salary test means is that, without 

regard to the duties test (e.g., whether the 

executive, administrative, or professional 

exemptions apply), employees who make 

less than this amount cannot be exempt. 

They must be paid for any overtime work. 

The regulation will force affected employers 

to make important and possibly difficult 

decisions. Exempt employees who will not 

meet the new Salary Test must either be re-

classified as non-exempt or given higher 

salaries to remain exempt. The Salary Test is 

expected to increase significantly over time, 

so any decision to maintain the exempt 

status of a position entails a long-term 

commitment on salaries.  

 

If employees are to lose their exempt status, 

they must be paid overtime for work they 

currently perform above the limits. 

Employers will have to decide whether, in 

an effort to maintain current levels of salary 

expenses, they will reduce reclassified 

employees’ base rate of pay in order to 

account for new overtime pay obligations. 



 

Alternatively their hours can be restricted, 

which may mean either finding ways to 

increase productivity or shifting duties 

among other existing staff or new staff. And 

newly reclassified employees have to 

become acquainted with timekeeping duties 

as well as cope with the emotional impact of 

losing their exempt salaried status.  

 

If employers elect to increase employee pay 

above the threshold, they also have to 

manage the effects of pay compression. 

Unless an employer is willing to increase 

pay more generally, it would be more 

challenging to maintain meaningful 

differences in the compensation of 

employees by seniority or between top 

performers and low performers. Larger 

companies may find that the same position 

in different worksites will be classified as 

exempt or non-exempt depending on local 

market conditions.  

         

Keep in mind that the duties tests have not 

been changed. Therefore, an employee 

earning more than the threshold amount, to 

remain exempt, must still primarily perform 

executive, administrative or professional 

duties (more than 50% of work performed 

according to California rules). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Commentators are saying that the rule 

provides employers with the opportunity to 

reclassify workers who have long been 

misclassified. Any such effort should be 

conducted with the assistance of 

employment counsel. 

    

Generally, employees of businesses that 

have annual gross volume of sales made or 

business done of $500,000 or more are 

covered. The effective date of the rule is 

December 1, 2016. The DOL will post 

adjusted salary levels 150 days in advance 

of their subsequent effectives date beginning 

August 1, 2019 for the 2020 levels. 
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