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DOL Reverses Course: “Typical” Mortgage Loan Officers Not Exempt 
  

prior edition of this Bulletin dated June 7, 

2010, looked at “Administrator’s 

Interpretation No. 2010-1 (“2010 Interpretation”) 

issued by the Department of Labor’s Wage and 

Hour Division, which declared that employees 

who perform the “typical job duties” of a 

mortgage loan officer do not qualify as bona fide 

“administrative” employees exempt under section 

13(a)(1) of the Fair Labor Standards Act. The 

2010 Interpretation, which was not issued through 

the normal public notice and comment process, 

reversed the DOL’s own Wage and Hour Opinion 

Letter FLSA2006-31 (Sept. 8, 2006), which 

generally found that mortgage loan officers 

would qualify unless their primary duty was 

selling financial products. In reversing, the DOL 

explained that the 2006 Opinion had defined 

“making sales” too narrowly and, at any rate, it 

was never intended to be used as an alternative to 

the administrative exemption set forth in 29 

C.F.R. § 541.200. 

 

The Mortgage Bankers Association, a group that 

represents real estate finance companies, 

challenged the 2010 Interpretation as invalid 

because the DOL sought to revise a definitive 

interpretation (the 2006 Opinion) without 

complying with the notice and comment 

provisions required by the Administrative 

Procedures Act. In Mortgage Bankers 

Association v. Harris (in the U.S. Circuit Court of 

Appeals, District of Columbia) the trial court 

refused to invalidate the 2010 Interpretation and 

dismissed MBA’s motion for summary judgment. 

The court held that MBA failed to demonstrate a 

“substantial and justifiable reliance on a well-

established agency interpretation.”   

On appeal, the D.C. Circuit Court 3-judge panel 

remanded the case with instructions to vacate the 

2010 Administrator Interpretation, but without 

ruling on the substance of it. The Court ruled that 

the DOL’s 2006 Opinion was a definitive 

interpretation and, as such, it could not be revised 

without complying with the Administrative 

Procedures Act. The Court noted that if the DOL 

wishes to re-adopt the 2010 Interpretation, it 

could do so by providing public notice and 

allowing for comments.  

 

The decision could be further appealed (to the full 

D.C. Circuit and possibly to the U.S. Supreme 

Court), but the 2010 Interpretation is now invalid. 

You may view the 2006 Opinion here (it is 

currently indicated on the DOL’s website as 

“withdrawn”). This decision does not mean that 

the 2006 Opinion is the definitive authority on the 

subject. Overtime exemptions require individual 

analysis that is highly dependent on the facts of a 

given case. As discussed in CBA’s 2010 

Regulatory Compliance Bulletin, employers must 

look to wage orders issued by California’s 

Industrial Welfare Commission, as interpreted by 

the courts. Wage orders are, however, interpreted 

with reference to DOL regulations and opinions. 

        

         Leland Chan 
  
The information contained in this CBA Regulatory Compliance 

Bulletin is not intended to constitute, and should not be received as, 

legal advice.  Please consult with your counsel for more detailed 

information applicable to your institution. 
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