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Supreme Court Makes It Official: Disparate Impact Liability 
Applicable To FHA Claims 

 

he U.S. Supreme Court for the first time 

recognized the availability of disparate impact 

discrimination claims under the federal Fair 

Housing Act. The core ruling is not a departure 

from existing case law in that nine federal Courts 

of Appeal, including the Ninth Circuit that covers 

California, have already adopted this position. In 

addition HUD, the federal banking agencies 

(including the Consumer Financial Protection 

Bureau), and the U.S. Department of Justice have 

adopted the disparate impact theory of liability in 

carrying out their respective duties under the 

FHA and the Equal Credit Opportunity Act 

(ECOA). On the other hand, adoption of the 

theory by the High Court may give renewed vigor 

to would-be litigants to bring law suits against 

governmental and private providers of housing. 

 

Background 

 

The case arose out of a claim by the Inclusive 

Communities Project, Inc. of Texas that the Texas 

Department of Housing (Department) had 

perpetuated segregated housing in the manner 

that it allocated federal tax credits to developers. 

It introduced statistical evidence showing that the 

Department’s point system used to allocate the 

credits approved about half of the projects for 

low-income housing in predominantly black 

neighborhoods but only 37.4% in predominantly 

white neighborhoods. Neither the trial court nor 

appeals court found that the Department 

discriminated intentionally. However, they found 

that the statistical disparity was sufficient to allow 

a claim, and the Department failed to prove that 

there were no less discriminatory alternatives to 

allocate credits. The sole issue on which the 

Supreme Court granted certiori (review) was 

whether the Department’s differential rate of 

approval is enough to sustain a claim against it 

under the FHA. 

 

Section 804(a) of the FHA provides that it shall 

be unlawful: 

 

To refuse to sell or rent after the making of a 

bona fide offer, or to refuse to negotiate for 

the sale or rental of, or otherwise make 

unavailable or deny, a dwelling to any person 

because of race, color, religion, sex, familial 

status, or national origin.” 42 U.S.C. §3604(a).  

 

Section 805(a) provides: 

 

“It shall be unlawful for any person or other 

entity whose business includes engaging in 

real estate-related transactions to discriminate 

against any person in making available such a 

transaction, or in the terms or conditions of 

such a transaction, because of race, color, 

religion, sex, handicap, familial status, or 

national origin.” §3605(a). 

 

The Decision 

 

Drawing comparisons to the Supreme Court’s 

interpretations of similar language in two 

employment-related statutes (Title VII of the 

Civil Rights Act of 1964 and the Age 

Discrimination in Employment Act), Justice 

Kennedy writing for a 5-4 majority held that by 

its use of the phrase “or otherwise make 
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unavailable” in Section 804(a) of the FHA 

Congress did intend to allow claims based on 

discriminatory impact even in the absence of any 

discriminatory intent. He noted that Congress 

implicitly adopted disparate impact liability when 

it amended the FHA in 1988 without amending 

its operative language. At the time Congress must 

have been aware of the federal appeals courts’ 

unanimous interpretation recognizing disparate 

impact discrimination claims. Also, recognition 

of disparate impact claims is consistent with the 

FHA’s central purpose of combatting 

discrimination in housing. 

 

Justice Kennedy also devoted a significant 

portion of his opinion warning against misuses of 

the theory and setting out limitations “necessary 

to protect potential defendants against abusive 

disparate-impact claims.” He acknowledged the 

difficult position the Department found itself in 

and speculated that, on remand, the Plaintiff’s 

claim may be seen simply as “an attempt to 

second guess which of two reasonable approaches 

a housing authority should follow in the sound 

exercise of its discretion in allocating tax credits 

for low- income housing.” Kennedy recognized 

that the threat of disparate impact liability might 

cause race to be considered in an explicit manner 

to justify an action. He cautioned that courts 

“should avoid interpreting disparate-impact 

liability to be so expansive as to inject racial 

considerations into every housing decision.”     

 

Without directly addressing HUD’s disparate 

impact rule that sets out the shifting burdens of 

proof between a plaintiff and defendant in 

bringing a disparate impact claim, Kennedy 

affirmed that a defendant must be given a chance 

to prove that its challenged policy is necessary to 

achieve a valid interest. If the defendant is a non-

governmental actor, it has to be given latitude to 

consider market factors. Significantly a disparate 

impact claim cannot rely solely on a statistical 

disparity. The plaintiff has to prove that a 

defendant’s policy caused the disparity.  

 

If an action constitutes a single act such as a 

private developer constructing a new building in 

one location rather than another, causation will be 

difficult to demonstrate “because such a one-time 

decision may not be a policy at all.” And where 

there are multiple factors that go into an 

investment decision, causation between a policy 

and a disparate impact will also be difficult to 

substantiate. 

 

Comment 

 

Justice Kennedy’s focus on the necessity of 

applying a “robust causality requirement” to 

disparate impact claims in itself could keep 

agencies like the CFPB honest. For example, in 

2013 the CFPB entered into a consent order with 

Ally Bank after having “proved” discrimination 

in violation of ECOA through a proxy surname 

analysis showing disparate impact in pricing 

automobile loans.
1
 While the agency pointed to 

the bank’s failure to reign in excessive discretion 

exercised by auto dealers, its allegations arguably 

would not meet the Court’s articulated causation 

standards. 

 

Moreover, some have observed that this decision 

does not resolve whether disparate impact claims 

are cognizable under ECOA. Many of the Court’s 

reasons for recognizing the claim under the FHA 

do not apply to the ECOA. In particular, the 

ECOA does not contain the phrase, “or otherwise 

make unavailable” or other language suggesting 

Congressional intent to allow disparate impact. 

The ECOA makes it unlawful for creditors to 

discriminate against applicants ”on the basis of 

race, color, religion, national origin, sex or 

marital status, or age.”
2
 Nevertheless, there is no 

reason to believe that the CFPB and other 

agencies will change their positions as a result of 

the decision. For that to happen it may take a 

future target of an enforcement action to mount a 

challenge.  

                                                           
1
 See CBA’s Regulatory Compliance Bulletin on 

the CFPB’s action against Ally Bank. 
2
 15 U.S.C. § 1691(a)(1). 

http://www.calbankers.com/sites/main/files/file-attachments/cfpb_ally_consent_order_bulletin.pdf
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The decision did not involve lenders but the 

analysis offers some guidance. Lenders should 

continue to ensure that their residential and 

consumer loan policies and practices are neutral 

as to the protected categories and, beyond that, 

they should try to anticipate how such individuals 

might be affected differently. As the Ally Bank 

consent order teaches, be sure that loan officers 

and indirect channel partners are well-trained in 

fair lending practices and that they do not have 

excessive discretion to vary or offer exceptions to 

loan terms. Disparate impact liability attaches 

even if the challenged policy is not discriminatory 

on its face and no subjective intent is evident.  

 

               Leland Chan 

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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