
 

 
This Bulletin was prepared by Ted Teruo 

Kitada,
1
 Senior Company Counsel for 

Wells Fargo Bank and Chairman of 

CBA’s Legal Affairs Committee  

 

I. Background.  In a significant 

regulatory development, on August 12, 

2015, the Consumer Financial Protection 

Bureau (“CFPB”) announced a consent 

order against RBS Citizens Financial Group, 

Inc. (n/k/a Citizens Financial Group, Inc.), 

RBS Citizens, N.A. (n/k/a Citizens Bank, 

N.A.), and Citizens Bank of Pennsylvania 

(collectively, “Citizens Bank” or “Bank,” 

unless otherwise noted) in which it 

determined that Citizens Bank, between 

January 1, 2008, and November 30, 2013, 

engaged in unfair and deceptive practices
2
 

by improperly and inaccurately crediting 

consumer deposits.
3
  Citizens Financial 

Group, Inc. is a financial company with 

$140.1 billion in assets as of March 31, 

2016. Citizens Bank, N.A., is a national 

bank; its prudential regulator is the Office of 

                                                           
1
 Mr. Kitada can be reached at 415-396-5461 or 

kitadat@wellsfargo.com. 
2
 See 12 U.S.C. sections 5531 and 5536. 

3
 The CFPB’s jurisdiction only extends to 

impacted consumers under Title X to the Dodd-

Frank Wall Street Reform and Consumer 

Protection Act, Public Law 111-203, July 21, 

2010.  This subject originally appeared at 

“Orders Regarding Deposit Discrepancies,” 

CBA Regulatory Compliance Bulletin, August 

24, 2015. 

the Comptroller of the Currency (“OCC”).  

Citizens Bank of Pennsylvania is a state-

chartered non-member bank; its prudential 

regulator is the Federal Deposit Insurance 

Corporation (“FDIC”). Separately, but in 

coordination with the CFPB, the OCC 

announced an order against Citizens Bank, 

N.A., in connection with its deposit 

discrepancy practices with “customers” 

(presumably covering both consumer and 

business deposits) and the FDIC announced 

an Order for Restitution and Order to Pay 

Civil Money Penalty against Citizens Bank 

of Pennsylvania in connection with its 

deposit discrepancy practices with consumer 

and business deposits.    

 

The CFPB consent order
4
 against Citizens 

Bank established that certain deposit 

discrepancy practices are unfair and 

deceptive. Specifically, the consent order 

alleged that Bank’s failure to credit 

accurately consumer deposits when a 

consumer’s deposit slip amount differed 

from the amount of the consumer’s actual 

deposit constituted an unfair and deceptive 

practice.  

 

According to the CFPB consent order, 

between January 1, 2008, and November 30, 

2013, Citizens Bank accepted deposits in 

which deposit slips (indicating the total 

amount of funds purportedly deposited) 
                                                           
4
http://files.consumerfinance.gov/f/201408_cfpb

_consent-order-rbs-citizens.pdf 



 

accompanied a consumer’s deposit items 

(e.g., checks or cash). Citizens Bank then 

provided the consumer with a receipt for the 

deposit transaction reflecting the amount 

stated in the deposit slip.   

These deposit slips and checks and other 

items were assembled into batches and the 

batches were transported to several 

processing hubs. In circumstances where 

there was a deposit discrepancy (i.e., the 

amount on the deposit slip differed from the 

amount of the deposit), Bank’s system for 

processing deposits flagged these deposits.  

Under Bank’s policy, deposit discrepancies 

were handled differently depending on the 

amount of the discrepancy and the 

applicable period in question: 

 

 For deposit discrepancies above 

Bank’s defined threshold--$50 prior 

to September 2012 and $25 

thereafter—Bank would review the 

underlying documents (e.g., checks) 

to determine the actual deposit 

amount and make any adjustments 

necessary to correct the amount the 

consumer was credited; 

 For deposit discrepancies below 

Bank’s defined threshold, but within 

an intermediate range (i.e., between 

$5-$25, or between $23-$50 prior to 

February 2011
5
), Bank policy 

required a limited review of the 

underlying documents; 

 For deposit discrepancies below 

Bank’s defined intermediate range, 

Bank would provide no review of the 

underlying documents. 

Indeed, contrary to the stated Bank policy 

for the intermediate range, Bank in most 

                                                           
5
 See the CFPB consent order at page 6.  While 

the CFPB consent order at page 6 provides 

“between $23.00 and $50.00,” this may be a 

typographical error; the correct amount is likely 

“between $25.00 and $50.00.” 

cases did not perform even this limited 

review. The consumers were simply 

summarily credited for the amount on the 

deposit slip for deposit transactions at or 

below the defined threshold--$50 prior to 

September 2012 and $25 thereafter, until 

November 30, 2013.    

  

The CFPB determined that these deposit-

taking and -crediting processes constituted 

unfair and deceptive acts and practices.  

Simply stated, as to the unfair prong the 

CFPB concluded that Bank’s practice for 

resolving deposit discrepancies resulted in 

consumers receiving less than the full credit 

for their deposits, and caused substantial 

injury to consumers. This injury was not 

reasonably avoidable or outweighed by any 

countervailing benefit to consumers or to 

competition. 

  

As to the deceptive prong, the CFPB in the 

consent order observed that Bank did not 

disclose these practices to its consumer 

accountholders; instead, Bank’s Personal 

Deposit Account Agreement stated that, 

with emphasis:  

 

All deposits to your accounts, 

regardless of how made, are subject 

to verification, final payment and our 

Funds Availability disclosures which 

can be found in this Agreement . . . .  

You agree that our count of the 

currency and coins in your deposit is 

correct as to the amount of the 

deposit. We reserve the right to make 

adjustments to your account, in our 

sole discretion, for computation or 

other errors to your account.  

 

According to the CFPB, however, Bank’s 

practices did not conform to its policy.  

Specifically, Bank did not ascertain actual 

deposit amounts properly to credit or debit a 

consumer’s account when a deposit 



 

discrepancy fell below Bank’s defined 

threshold. Instead, Bank created 

“substitution tickets” to credit or debit 

Bank’s general ledger account with the 

difference between the amounts credited to 

the consumer’s account and the funds 

deposited with Bank. These substitute 

tickets preserved the integrity of Bank’s 

books and records as to each and every 

deposit transaction, but failed to debit or 

credit a consumer’s account correctly.     

 

As a result, the CFPB considered Bank’s 

deposit discrepancy practices unfair and 

deceptive because it resulted in under-

crediting consumers’ accounts by 

approximately $12.3 million between 

January 1, 2008, and November 30, 2013.
6
  

Bank is required to pay redress to consumers 

by refunding to consumers any under-

credited funds, fees incurred related to the 

under-crediting,
7
 and interest on the funds 

under-credited and any fees reimbursed.
8
  

                                                           
6
 The CFPB estimates that 475,000 consumers 

are due refunds as a result of the under-crediting.  

The Los Angeles Times, Business Section, 

August 12, 2015, at: 

http://www.latimes.com/business/la-fi-citizens-

bank-deposits-20150812-story.html 
7
 These consequential injuries to a consumer 

resulting from the under-credited deposit 

transaction may be extremely difficult to gauge. 

For example, as to overdraft or returned item 

fees that could be recovered under the consent 

order resulting from an under-credited 

transaction, what is the window of time Bank 

should review?  Should Bank, e.g., review three 

business days subsequent to the under-credited 

transaction to determine if the consumer 

incurred a fee during this period, or some other 

appropriate period? Should a longer or shorter 

period apply? 
8
 The CFPB consent order is unclear; however, 

in addition to the interest to be credited to the 

under-credited amount based on the time value 

of money, presumably in the event the under-

crediting occurred against an interest-bearing 

Bank is also required to pay $7.5 million in 

civil money penalties and implement a 

compliance program to ensure that deposits 

are processed in compliance with federal 

consumer financial laws and the terms of the 

CFPB’s consent order. 

 

The OCC consent order
9
 against Citizens 

Bank, N.A. parallels the CFPB order, but the 

order provides comparatively less factual 

details. The OCC alleged that certain deposit 

discrepancy practices are unfair and 

deceptive as well as unsafe and unsound.  

According to the order, between January 

2008 and November 2013, Citizens Bank 

identified deposit discrepancies between the 

amount of “non-cash” funds deposited by 

Bank “customers” (presumably both 

consumer and business customers) and the 

amount of funds on the customers’ 

accompanying deposit slips.   

  

Under Bank’s policy, Bank employees are 

required to “follow review procedures” to 

reconcile and correct a discrepancy if the 

discrepancy amount was “within a specified 

dollar range.”
10

 However, the OCC found 

that Bank employees failed to follow 

consistently such review procedures and, 

instead, Bank employees simply used the 

amounts on deposit slips to credit customer 

accounts regardless of the actual deposit 

amount. For deposit discrepancies under the 

“specified dollar range,” Bank simply 

accepted as correct the amount on the 

customer’s deposit slip regardless of 

whether the amount was more or less than 

the actual amount of the deposited funds. In 

both circumstances, the OCC order notes 

that Bank did not notify any affected 

customers. In addition, the OCC order states 

                                                                                       

account, presumably the interest must be 

credited, at the account’s contract rate. 
9
 http://www.occ.gov/news-issuances/news-

releases/2015/nr-occ-2015-113.html 
10

 OCC consent order at page 2. 

http://www.occ.gov/news-issuances/news-releases/2015/nr-occ-2015-113.html
http://www.occ.gov/news-issuances/news-releases/2015/nr-occ-2015-113.html


 

that Bank’s deposit account agreements 

“failed to describe accurately”
11

 Bank’s 

processes for resolving deposit 

discrepancies. Accordingly, the OCC 

concluded that Bank’s deposit reconciliation 

practices constituted unfair and deceptive 

practices.   

 

The OCC’s consent order also states that 

Bank’s “failure to perform appropriate risk 

assessments and implement internal controls 

and staffing” for its deposit reconciliation 

practices constituted unsafe and unsound 

banking practices.
12

 

  

Under terms of the OCC’s consent order, 

Bank is required to appoint and maintain a 

“Compliance Committee” to monitor and 

oversee Bank’s compliance with the OCC 

order. Bank is also required to develop a 

“Comprehensive Action Plan” to outline the 

actions appropriate and necessary to achieve 

compliance with the OCC order.
13

 Finally, 

Bank is also required to pay $10 million in 

civil money penalties and pay redress by 

reimbursing customers (the sum of under-

credited deposits, any charges and fees in 

related to under-crediting, and interest on 

the amount under-credited). 

  

According to the FDIC's press release
14

 and 

Order for Restitution and Order to Pay Civil 

Money Penalty
15

 (“Order”), the FDIC 

alleged that Citizens Bank of Pennsylvania 

engaged in unfair and deceptive practices in 

connection with Bank’s “disclosure and 

implementation of deposit reconciliation 

procedures” between January 1, 2008 and 
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 Id. 
12

 The consent order at page 3. 
13

 Id. at pages 3-5. 
14

https://www.fdic.gov/news/news/press/2015/pr

15066.html 
15

https://www.fdic.gov/news/news/press/2015/pr

15066a.pdf 

November 2013.
16

 A “Consent Agreement” 

detailing the settlement of the FDIC’s 

allegations was reached between the FDIC 

and Citizens Bank. However, the Consent 

Agreement was not released to the public at 

the time of the Order’s announcement. 

  

Under the terms of the Order, the FDIC’s 

press release states Bank is required to pay 

restitution of approximately $5.8 million and 

pay $3 million in civil money penalties. In 

addition, the Order states that Bank’s 

restitution plan includes all “individual and 

business accountholders who, between 

January 1, 2008 and October 31, 2013, were 

adversely affected by Bank’s deposit 

reconciliation procedures . . . .”
17

   

 

II. Response of Citizens Bank to the 

orders.  At or about the time of these 

consent orders, Citizens Bank amended its 

Personal Account Agreement,
18

 effective 
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 The FDIC order at page 1. 
17

 The FDIC order at page 2. 
18

 For reference, the agreement can be accessed 

here, see page 6 to view the specific language 

from the personal account agreement: 

https://www.citizensbank.com/apps/personaldep

osits/legal/CTZ_Personal_Terms.pdf.   

Bank’s Business Account Agreement has been 

similarly modified, at page 7: 

4. Deposits. Each deposit to your 

account must be accompanied by a 

completed deposit slip or other 

documentation we may require from 

time to time. You may make a deposit 

into your account in person at any of our 

branch offices, by mail, or by any other 

method we make available, such as at 

any of our automated teller machines 

(ATMs) or night depositories. We are 

not responsible for deposits made by 

mail, night depository, ATM or other 

outside depository until we actually 

record the receipt of such deposits in our 

books and records. 

When we accept your deposits, 

consisting of checks, image replacement 

https://www.citizensbank.com/apps/personaldeposits/legal/CTZ_Personal_Terms.pdf
https://www.citizensbank.com/apps/personaldeposits/legal/CTZ_Personal_Terms.pdf


 

August 31, 2015, to provide the following 

with respect to deposit transactions, with 

emphasis, possibly with the approval or 

acquiescence of the regulators: 

 

Deposit Receipts and Error 

Correction 

                                                                                       

documents or other negotiable 

instruments, we may provisionally credit 

your account for the amount declared on 

your deposit receipt and later verify the 

accuracy of that amount, though we 

reserve the right not to do so in every 

case. You must ensure that the amounts 

declared on your deposit receipt are 

correct even if you did not prepare the 

deposit. If later we determine that the 

amounts declared on the deposit receipt 

are incorrect, we may adjust (debit or 

credit) your account. We may make the 

adjustment without prior notice to you 

and the amount of your deposit 

(including any adjustment) will appear 

on your account statement. However, if 

the error in completing the deposit 

receipt was apparently inadvertent and is 

of an undetermined cause and is less 

than our standard adjustment amount of 

$5.00, we will not adjust the deposit 

unless you notify us of the error within 

one year of the date of your account 

statement that shows the deposit. If you 

do not notify us of the error during this 

notice period, the deposit amount will be 

considered finally settled. This means 

that if the actual amount deposited was 

less than the amount declared on the 

deposit receipt, the difference will 

become your property and if the actual 

amount deposited was more than the 

amount declared on the deposit receipt, 

the difference will become our property. 

We may change our standard adjustment 

amount from time to time without notice 

to you.  

The Business Deposit Account Agreement is 

available at: 

https://www.citizensbank.com/pdf/Small-

Business/Account_Agreement_PA.pdf     

When we accept your deposits, 

consisting of checks, image 

replacement documents or other 

negotiable instruments, we may 

provisionally credit your account for 

the amount declared on your deposit 

receipt and later verify the accuracy 

of that amount, though we reserve 

the right not to do so in every case. 

You must ensure that the amounts 

declared on your deposit receipt are 

correct even if you did not prepare 

the deposit. If later we determine that 

the amounts declared on the deposit 

receipt are incorrect, we may adjust 

(debit or credit) your account. We 

may make the adjustment without 

prior notice to you and the amount of 

your deposit (including any 

adjustment) will appear on your 

account statement. However, if the 

error in completing the deposit 

receipt was apparently inadvertent 

and is of an undetermined cause and 

is less than our standard adjustment 

amount of $5.00, we will not adjust 

the deposit unless you notify us of 

the error within one year of the date 

of your account statement that shows 

the deposit. If you do not notify us of 

the error during this notice period, 

the deposit amount will be 

considered finally settled. This 

means that if the actual amount 

deposited was less than the amount 

declared on the deposit receipt, the 

difference will become your property 

and if the actual amount deposited 

was more than the amount declared 

on the deposit receipt, the difference 

will become our property. We may 

change our standard adjustment 

amount from time to time without 

notice to you. 

 

https://www.citizensbank.com/pdf/Small-Business/Account_Agreement_PA.pdf
https://www.citizensbank.com/pdf/Small-Business/Account_Agreement_PA.pdf


 

This new language may continue to raise 

questions under the legal principles 

supporting the consents orders. While the 

highlighted sentence above may under the 

CFPB consent order address the “deceptive” 

prong of “UDAAP,”
19

 it may fail to address 

the “unfair” prong. Citizen Bank’s practice 

of addressing deposit discrepancies may still 

result in consumers receiving less than full 

credit for their deposits where the deposit 

discrepancy is less than $5.00. 

Notwithstanding this shortcoming, perhaps 

the prudential regulators or the CFPB has 

approved or acquiesced to this change to the 

agreement. 

  

In cases where the actual deposit is more 

than the amount declared on a deposit 

receipt, but under $5.00, Citizens Bank 

becomes the owner of the funds. In effect, 

Citizens Bank endeavors to create a 

contractual disclaimer of interest in and to 

the funds by a consumer in the event the 

actual deposited amount is under $5.00, but 

more than the amount declared on the 

deposit receipt.
20

   

 

III. The Interagency Guidance 

Regarding Deposit Reconciliation 

Practices. For deposit transactions covered 

by the Expedited Funds Availability Act
21

 

                                                           
19

 “Unfair, deceptive, and abusive acts and 

practices,” Also, see page 11, paragraphs 22-24 

of the CFPB consent order.  12 U.S.C. section 

5536(a)(1)(B).    
20

 The term “deposit receipt” is not defined; this 

analysis treats a deposit receipt as a deposit slip 

or deposit ticket.  Because Bank’s amendment to 

the account agreement was at or about the time 

of the consent orders, these new terms may have 

received explicit or implicit regulatory approval.  

In this regard, we may ask whether the $5.00 de 

minimis amount is a floor or a ceiling.  
21

 12 U.S.C. sections 4001-4010. 

(“EFAA”) and Regulation CC
22

 issued 

thereunder, a bank may be in violation of 

that regulation or its funds availability 

policy when it fails to provide availability 

for the entire balance of funds associated 

with a covered deposit transaction in 

accordance with the funds availability 

requirements under the regulation or 

policy.
23

 In the event a covered transaction 

involves an under-crediting of a check, e.g., 

to the extent a depository bank fails to grant 

availability for the full tenor of the check in 

accordance with Regulation CC and its 

funds availability policy, a violation of the 

regulation and the policy may be implicated. 

As to Regulation CC, subpart B, this under-

crediting practice may also not be varied by 

agreement similarly to Citizens Bank’s 

amended agreements.
24

  

  

Also, note that if the deposit is into an 

interest bearing account, a depository bank 

may run afoul of Regulation CC section 

229.14
25

 by failing to accrue interest on the 
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 12 C.F.R. Part 229.  The CFPB, the OCC, and 

FDIC consent orders fail to mention Regulation 

CC. 
23

 For these funds availability rights and 

obligations, see Regulation CC sections 229.10 

and 229.12. 
24

 Cf. Regulation CC section 229.37 as to 

Regulation CC, subpart C, which may be varied 

by agreement, and Regulation CC section 

229.60 permitting section 229.55 to be varied by 

agreement by the banks involved.  Regulation 

CC, subpart B, has no such comparable right. 
25

 Regulation CC section 229.14 provides, with 

emphasis: 

(a) In general. A depositary bank 

shall begin to accrue interest or dividends 

on funds deposited in an interest-bearing 

account not later than the business day on 

which the depositary bank receives credit 

for the funds. For the purposes of this 

section, the depositary bank may—  

(1) Rely on the availability schedule 

of its Federal Reserve Bank, Federal Home 

Loan Bank, or correspondent bank to 



 

full amount of the check a depository bank 

receives for the check, as that is the amount 

the bank receives through clearing the 

check. 

 

This view regarding the applicability of 

Regulation CC to a deposit discrepancy 

practice may be corroborated by the 

Interagency Guidance Regarding Deposit 

Reconciliation Practices (the “Guidance”) 

issued on May 18, 2016,
26

 by the CFPB, the 

OCC, the FDIC, the National Credit Union 

Administration, and the Federal Reserve 

Board. At page 2 to the Guidance these 

prudential regulators draw attention to 

Regulation CC with the following 

admonition: 

 

                                                                                       

determine the time credit is actually 

received; and  

(2) Accrue interest or dividends on 

funds deposited in interest-bearing 

accounts by checks that the depositary 

bank sends to paying banks or subsequent 

collecting banks for payment or collection 

based on the availability of funds the 

depositary bank receives from the paying 

or collecting banks.  

(b) Special rule for credit unions. 

Paragraph (a) of this section does not apply 

to any account at a bank described in 

§229.2(e)(4), if the bank—  

(1) Begins the accrual of interest or 

dividends at a later date than the date 

described in paragraph (a) of this section 

with respect to all funds, including cash, 

deposited in the account; and  

(2) Provides notice of its interest or 

dividend payment policy in the manner 

required under §229.16(d). 

(c) Exception for checks returned 

unpaid. This subpart does not require a 

bank to pay interest or dividends on funds 

deposited by a check that is returned 

unpaid.  
26

 This Guidance is available at: 

https://www.fdic.gov/news/news/financial/2016/

fil16035a.pdf 

Financial institutions’ policies or 

practices that do not appropriately 

reconcile credit discrepancies within 

the prescribed time frames [under 

Regulation CC] may raise 

Regulation CC concerns if such 

discrepancies leave customers 

without timely access to the correct 

amount of funds.  Failure to comply 

with the funds availability 

requirements in the EFAA and 

Regulation CC may subject the 

financial institution to civil liability 

and possible action by the 

appropriate Agency.    

 

This passage from the Guidance appears to 

suggest that a failure to grant availability to 

the full amount of a covered deposit 

transaction may trigger a violation of 

Regulation CC, exposing a bank to civil 

liability and possible action by a banking 

agency.   

  

This Guidance not only raises a question as 

to apparent remediation actions taken by 

Citizens Bank following the consent orders, 

but it also raises questions regarding deposit 

reconciliation practices adopted by many 

other banks.    

 

By way of illustration, review the approach 

adopted by one bank under an amendment to 

its consumer account agreement, effective 

March 13, 2016: 

 

4. Deposit records and receipts 

 

Effective March 13 2016, replace the second 

paragraph with the following: 

 

If you make a deposit, we may 

provide a receipt, but the amount on 

your deposit receipt is based entirely 

on the deposit slip you complete.  

We may confirm the funds you 



 

deposit, and after review, may adjust 

your account for any errors including 

any errors on your deposit slip.  We 

are not required to adjust your 

account for discrepancies of $10 or 

less.  We may not adjust your 

account unless you notify us of the 

discrepancy within one year of the 

date of your account statement that 

shows the deposit.  If you do not 

notify us of the error during this 

notice period, the deposit amount 

will be considered final.  This means 

that if the actual amount deposited 

was less than the amount declared on 

the deposit receipt, the difference 

will become your property and if the 

actual amount deposited was more 

than the amount declared on the 

deposit receipt, the difference will 

become our property.  

 

This particular amendment is provocative 

because the disclosed de minimis amount of 

$10.00 or less is greater that Citizens Bank’s 

amount of under $5.00. While we 

reasonably may infer that the amount 

established by Citizens Bank following the 

consent orders received some regulatory 

oversight, no such inference may be drawn 

regarding this bank’s amount. 

 

The Guidance at page 2 also substantiates 

the reference to the unfair and deceptive 

prongs under the consent orders under 

discussion here, adding the “abusive” prong 

as well: 

   

In addition, sections 1031 and 1036 of 

the Dodd-Frank Wall Street Reform 

and Consumer Protection Act (Dodd-

Frank Act) prohibit unfair, deceptive, 

or abusive acts or practices. A 

financial institution’s deposit 

reconciliation practices for transaction 

and non-transaction accounts may, 

depending on the facts and 

circumstances, violate the FTC Act or 

Dodd-Frank Act when practices result 

in credit discrepancies. 

 

This warning in the Guidance should be read 

concomitantly with the consent orders 

discussed in this analysis as the orders detail 

the unfair and deceptive.  

  

Finally, under the Guidance, this 

requirement of a “penny-proof” process for 

all covered deposit transactions must satisfy 

supervisory expectations detailed at page 3: 

 

The Agencies expect financial 

institutions to adopt deposit 

reconciliation policies and practices 

that are designed to avoid or reconcile 

discrepancies, or designed to resolve 

discrepancies such that customers are 

not disadvantaged. Financial 

institutions are expected to effectively 

manage their deposit reconciliation 

practices to comply with Regulation 

CC and other applicable laws or 

regulations to prevent potential harm 

to their customers. Information 

provided to customers about the 

financial institution’s deposit 

reconciliation practices should be 

accurate.   

 

Note that the above supervisory expectation 

refers to “customers,” meaning that both 

consumer and business accountholders are 

captured.   

  

Further, the Guidance on that same page 

stresses that deposit reconciliation is a 

matter of core compliance management, to 

foster fair treatment of all customers: 

 

Financial institutions should 

implement effective compliance 

management systems that include 



 

appropriate policies, procedures, 

internal controls, training, and 

oversight and review processes to 

ensure compliance with applicable 

law and regulations, and fair 

treatment of customers.  These 

actions will help minimize exposure 

to potential financial loss and 

supervisory action. 

 

Of course, the employment of the terms “fair 

treatment” implicates the fairness prong as 

discussed above. 

  

IV. Conclusion. The three federal 

agencies under the orders are requiring that 

Citizens Bank reimburse down to a penny 

both consumer and business accountholders 

for the applicable period, January 1, 2008, to 

November 30, 2013, for the under-crediting 

of deposit transactions. Further, Citizens 

Bank is required to reimburse any fees 

“reasonably related to the under-crediting, 

including but not limited to overdraft fees, 

insufficient fund fees, and monthly 

maintenance fees.”
27

 Finally, Citizens Bank 

is ordered to reimburse interest on the 

amount under-credited and any fees 

reimbursed.
28

 Inasmuch as de minimis 

deposit discrepancy practices may be 

commonly adopted by many institutions, a 

bank is well advised to review this practice 

and the account agreement addressing it, if 

any, in light of these orders.   

  

The response of Citizens Bank to the orders 

nevertheless raises more questions in light of 

the Guidance. The adoption of a de minimis 

amount of under $5.00 (presumably under 

close regulatory scrutiny) appears 

inconsistent with the tenets advanced in the 

Guidance. Due to the “concern” voiced 

about compliance with Regulation CC, no 

de minimis deposit discrepancy practice 
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 The CFPB Order at page 15. 
28

 Id. 

appears secure. Mixing compliance 

messages implicitly or explicitly through the 

consent orders and the Guidance may lead to 

uncertainty and confusion. This uncertainty 

and confusion unfortunately may be 

compounded by invoking the applicability 

of unfair, deceptive, or abusive acts or 

practices to de minimis deposit discrepancy 

practices in the Guidance.   

  

Notwithstanding these points, the Guidance 

should be viewed as an unequivocal, 

definitive regulatory pronouncement of the 

need to adopt a penny-proof process for 

deposit reconciliation for both consumer and 

business accountholders and to recite this 

process accurately and clearly in disclosures 

and account agreements. If the Guidance is 

so viewed, it also raises the specter of 

remediation actions a bank may be prompted 

to take to address past de minimis deposit 

discrepancy practices to foster fair treatment 

of all accountholders. Further, in connection 

with remediation, a bank may also need to 

address potential issues under applicable 

unclaimed property laws, to the extent the 

bank may not have had a legal or regulatory 

right to retain funds associated with under-

credited deposit transactions.   

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 

 
  

 


