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New Bill Amends Fair Debt Buying Practices Act 

 
This Bulletin was prepared by Peter Munoz,

1
 

partner with the law firm of Reed Smith in San 

Francisco and member of the CBA’s Legal 

Affairs Committee. 

 

The existing Fair Debt Buying Practices Act, 

which became effective in 2014, regulates the 

buying of charged-off consumer debt for 

collection purposes. It prescribes the 

circumstances under which the debt buyer may 

bring suit against the borrower. The Act prohibits 

entry of a default or other judgment unless 

business records authenticated through sworn 

declaration are submitted to the Court. However 

the California Legislature became concerned 

about claims by borrowers that they were not 

served with the relevant pleadings either in time 

to provide an effective defense or at all. 

 

A new enacted bill, SB 641, addresses situations 

where the borrower was not timely served and a 

default judgment was entered against the 

borrower. The bill enables a debtor/defendant to 

file a motion to set aside any default judgment if 

service of the summons did not result in actual 

notice to the defendant in time to defend the 

action. 

 

Generally the set-aside motion must be filed 

within a reasonable time but in no event 

exceeding the earlier of (i) six years after entry of 

the default or default judgment or (ii) 180 days of 

the first actual notice of the action. The bill refers 

                                                           
1
 Mr. Munoz may be reached at (415) 659-5964 

or pmunoz@reedsmith.com 

to the date of entry of both a default and default 

judgment. It would be prudent to assume that if 

both a default and default judgment have been 

entered, the time period would be calculated from 

the later of the two dates. 

  

However, in the case of identity theft or mistaken 

identity, the notice of motion shall be served and 

filed within a reasonable time but in no event 

exceeding 180 days of the first actual notice of 

the action. There is no corresponding 6-year cut 

off in situations involving identity theft or 

mistaken identity.  

 

In the case of identity theft, the defendant 

alleging the identity theft shall provide with the 

motion papers a FTC Identity Theft Victim’s 

Complaint and Affidavit or a copy of a police 

report filed alleging the identity theft. In the case 

of mistaken identity the defendant shall provide 

relevant information or documentation to support 

the claim of mistaken identity. 

 

A general set-aside motion shall be accompanied 

by an affidavit under oath that the lack of timely 

notice to defend was not caused by the moving 

party’s avoidance of service or inexcusable 

neglect. It may also include evidence relating to 

the process server who appears on the proof of 

service. If the court finds in favor of the moving 

party, the court may set aside the default or 

fashion any appropriate remedy. 

 

The bill applies to defaults or default judgments 

entered on or after January 1, 2010. It ensures that 

obligors on charged off debt receive actual notice 
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of any lawsuit to collect that charged off debt.  

Given the prevailing preference of most courts to 

give the defendant a day in court to present a 

defense, one can assume that courts will generally 

grant the borrower’s motion to set aside a default 

judgment if the borrower makes any kind of 

credible showing.  

 

A possible result of this bill is that debt buyers 

might find purchase of defaulted debt is not as 

attractive as it was before enactment of SB 641. 

One point that should be stressed is that the bill 

does not apply to default judgments entered (i) in 

favor of the original lender or (ii) in favor of a 

party that purchased a portfolio of loans for 

purposes other than merely to collect the loans. 

 

AB 506 is effective on January 1, 2016. Alex 

Alanis is CBA’s lead lobbyist on the bill. If you 

have any questions, please contact the author 

Peter Munoz at pmunoz@reedsmith.com. 

 
The information contained in this CBA Regulatory Compliance 

Bulletin is not intended to constitute, and should not be received as, 

legal advice.  Please consult with your counsel for more detailed 

information applicable to your institution. 

 
 

 


