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Supreme Court Issues Ruling on Short Sales 

 

ccording to the California legislature there 

were about 200,000 short sales in California 

between the years 2007 and 2010. Before 2007 it 

was a rare occurrence. In 2010 the legislature 

drafted a new provision to the state’s anti-

deficiency statute (adding Code of Civil 

Procedure Section 580e) stating that no 

deficiency judgment is permitted against a 

borrower following a short sale if the sale were 

consented to by the beneficiary (lender) under the 

first deed of trust. Since the legislature saw the 

necessity of enacting the bill (Senate Bill 931) it 

would follow that the preexisting statute did not 

cover short sales. Indeed this view appeared plain 

from the text of CCP Section 580b and the courts 

that have interpreted it.  

 

That provision states in part, “no deficiency shall 

be owed or collected, and no deficiency judgment 

shall lie . . .under a deed of trust or mortgage on 

a dwelling for not more than four families given 

to a lender to secure repayment of a loan that was 

used to pay all or part of the purchase price of 

that dwelling, occupied entirely or in part by the 

purchaser.” (Emphasis added). It has been 

commonly understood in the courts and among 

lenders and borrowers that the anti-deficiency 

language of this statute affects foreclosure sales, 

as dictated by that the language “under a deed of 

trust or mortgage,” and not short sales.  

 

The rarity of short sales possibly explains why 

there are no published decisions on the 

applicability of Section 580b to short sales until 

recently. In January the California Supreme Court 

weighed in, holding that even before enactment 

of SB 931 the cluster of anti-deficiency 

provisions under state law do in fact apply to 

short sales.  

 

The Coker Decision 

 

In the case Coker v. JPMorgan Chase Bank, N.A., 

when Coker fell behind on her home mortgage 

payments she asked for and received consent 

from the bank to release its security interest so 

that she could sell her property. The bank agreed 

to the short sale subject to several conditions. 

Coker accepted the terms and sold the property. 

She then received a collection letter from the 

bank for the balance remaining on her loan. 

Coker brought an action against the bank, 

claiming in part that the bank was barred under 

section 580b from collecting the deficiency.  

 

While the trial court ruled in favor of Chase the 

Court of Appeal reversed, holding that section 

580b bars the bank’s action. The California 

Supreme Court agreed, holding that section 580b 

is broad enough to cover short sales. “[T]his court 

has understood the statute to limit a lender‘s 

recovery on a standard purchase money loan to 

the value of the security, no matter how the 

security has been exhausted — indeed, even if no 

sale has occurred under the deed of trust securing 

the unpaid loan.” The purpose of section 580b, it 

said, is that only the purchase money mortgage or 

deed of trust can be looked to for recovery of the 

debt.   

 

In this case the loan was a standard purchase 

money mortgage. The Court rejected the bank’s 

argument that the short sale agreement 

transformed the loan to an unsecured loan since 
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the bank had agreed to release its lien to facilitate 

the sale. The Court countered that Chase had 

agreed to reconvey the deed only upon its receipt 

of a specified amount of sale proceeds. Until this 

and other conditions had been met Chase reserved 

its rights as lienholder and thus the ability to 

foreclose if it did not timely receive the agreed-

upon value of the property.    

   

The Court also held that Coker could not validly 

waive section 580b‘s protection in exchange for 

Chase‘s approval of the short sale. The anti-

deficiency statutes were established to benefit the 

public. While a person may waive the advantage 

of a law intended solely for his or her benefit, a 

law established to benefit the public cannot be 

frustrated by private agreement. According to the 

Court, the anti-deficiency statutes have two 

primary public policy purposes. First, if lenders 

cannot hold homeowners personally liable for a 

deficiency, they would not be incentivized to 

overvalue the homes they finance. Second, not 

burdening defaulting borrowers with large 

personal liability helps prevent aggravating 

economic downturns. On this point the bank 

argued that a borrower who knows he or she will 

not be personally liable on a purchase money loan 

is more likely to overpay for the property, but this 

argument has long been played out in the courts. 

 

The Court was also unsympathetic to the 

argument that new section 580e does not apply 

retroactively. Whether it does or not does not 

affect the Court’s finding that the text of section 

580b applies to short sales. The Court also 

addressed whether Coker waived her rights under 

section 726, which states, “there can be but one 

form of action for the recovery of any debt or the 

enforcement of any right secured by mortgage 

upon real property . . .” This section is commonly 

read to permit a defaulting borrower to require 

the security holder to exhaust the security before 

obtaining a money judgment. Since Coker 

requested a short sale and sold the property, she 

cannot then require Chase to foreclose. The Court 

agreed that Coker had waived her rights under 

section 726. However, that is of no consequence 

in this case; Coker cannot make Chase foreclose 

on a lien it no longer holds, but that fact did not 

change the purchase money nature of the loan 

under Section 580b or entitle Chase to collect 

more than the value of its security. Once a lender 

realizes and exhausts the full value of its security, 

section 580b prevents it from seeking to obtain 

the debtor’s other assets.  

 

The Coker decision interpreting section 580b, 

together with the enactments of SB 931 in 2010 

and SB 458 in 2011 (which amended section 

580e) leave no further doubt that a deficiency 

judgment is unavailable under almost any 

circumstances following a short sale. While the 

Court claims its decision breaks no new ground, it 

does raise some questions because sections 580b 

and 580e are written differently. For example, 

section 580b applies only to purchase money 

liens while section 580e applies to any lien 

securing the property. Section 580e is conditioned 

upon the security holder’s consent to the short 

sale; section 580b includes no consent provision, 

although in practice consent is required since the 

property would be less than marketable with a 

purchase money lien saddling it.  

 

Section 580e (as amended by SB 458) does not 

extend anti-deficiency protection to corporations, 

limited liability companies, limited partnerships, 

or political subdivisions. Chase had argued that 

the Court’s interpretation would allow corporate 

borrowers and others specifically ineligible for 

protection under Section 580e to obtain the 

identical protection under Section 580b. The 

Court noted that corporate borrowers do not 

purchase dwellings for occupation by the 

corporation (i.e., the purchaser).  

 

In practice, Coker will have little effect because 

by the time it was decided section 580e had been 

in the books for five years. Other legislation 

recently enacted further extended anti-deficiency 

protections in California (see SB 1069 enacted in 

2012 and SB 426 in 2013). This decision is best 
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seen as another step in California toward greater 

debtor protections.  

 
The information contained in this CBA Regulatory Compliance 

Bulletin is not intended to constitute, and should not be received as, 

legal advice.  Please consult with your counsel for more detailed 

information applicable to your institution. 
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