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 I. Background.  In a recent significant regulatory development, on August 12, 

2015, the Consumer Financial Protection Bureau (“CFPB”) announced a consent order against 

RBS Citizens Financial Group, Inc. (n/k/a Citizens Financial Group, Inc.), RBS Citizens, N.A. 

(n/k/a Citizens Bank, N.A.), and Citizens Bank of Pennsylvania (collectively, “Citizens Bank” or 

“Bank,” unless otherwise noted) in which it determined that Citizens Bank, between January 1, 

2008, and November 30, 2013, engaged in unfair and deceptive practices by improperly and 

inaccurately crediting consumer deposits.  Citizens Bank, N.A., is a national bank with $106 

billion in assets as of March 31, 2015.  Separately, but in coordination with the CFPB, the Office 

of the Comptroller of the Currency (“OCC”) announced an order against Citizens Bank N.A., in 

connection with its deposit discrepancy practices with “customers” (presumably covering both 

consumer and business deposits) and the Federal Deposit Insurance Corporation (“FDIC”) 

announced an Order for Restitution and Order to Pay Civil Money Penalty against Citizens Bank 

of Pennsylvania in connection with its deposit discrepancy practices with consumer and business 

deposits.   Citizens Bank of Pennsylvania is a state-chartered bank with $34 billion in assets as of 

March 31, 2015.   

II. Analysis.  This analysis will examine the orders of the CFPB, the OCC, and the 

FDIC and the ramifications of the orders on deposit-taking practices.
1
   

A. The CFPB Consent Order.  The CFPB consent order against Citizens Bank 

established that certain deposit discrepancy practices are unfair and deceptive.  Specifically, the 

consent order alleged that the Bank’s failure to credit accurately consumer deposits when a 

consumer’s deposit slip amount differed from the amount of the consumer’s actual deposit 

constituted an unfair and deceptive practice.  

 According to the CFPB consent order, between January 1, 2008, and November 30, 2013, 

Citizens Bank accepted deposits in which deposit slips (indicating the total amount of funds 

deposited) accompanied a consumer’s deposit items (e.g., checks or cash).  Citizens Bank then 
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provided the consumer with a receipt for the deposit transaction reflecting the amount stated in 

the deposit slip.   

 These deposit slips and checks and other items were assembled into batches and the 

batches were transported to several processing hubs.  In circumstances where there was a deposit 

discrepancy (i.e., the amount on the deposit slip differed with the amount of the deposit), the 

Bank’s system for processing deposits flagged these deposits.  Under the Bank’s policy, deposit 

discrepancies were handled differently depending on the amount of the discrepancy and the 

applicable period in question: 

 For deposit discrepancies above the Bank’s defined threshold--$50 prior to September 

2012 and $25 thereafter—the Bank would review the underlying documents (e.g., 

checks) to determine the actual deposit amount and make any adjustments necessary to 

correct the amount the consumer was credited; 

 For deposit discrepancies below the Bank’s defined threshold, but within an intermediate 

range (i.e., between $5-$25, or between $25-$50 prior to February 2011
2
), the Bank 

policy required a limited review of the underlying documents; 

 For deposit discrepancies below the Bank’s defined intermediate range, the Bank would 

provide no review of the underlying documents. 

Indeed, contrary to the stated Bank policy for the intermediate range, the Bank in most cases did 

not perform even this limited review.  The consumers were simply summarily credited for the 

amount on the deposit slip for deposit transactions at or below the defined threshold--$50 prior to 

September 2012 and $25 thereafter, until November 1, 2013.    

 The CFPB determined that this deposit-taking process constituted an unfair and deceptive 

acts and practices.  Simply stated, as to the unfair prong the CFPB concluded that the Bank’s 

practice for resolving deposit discrepancies resulted in consumers receiving less than the full 

credit for their deposits, and caused substantial injury to consumers.  This injury was not 

reasonably avoidable or outweighed by any countervailing benefit to consumers or to 

competition. 

 As to the deceptive prong, the CFPB in the consent order observed that the Bank did not 

disclose these practices to its consumer accountholders; instead, the Bank’s Personal Deposit 

Account Agreement stated that, with emphasis:  

All deposits to your accounts, regardless of how made, are subject to verification, final 

payment and our Funds Availability disclosures which can be found in this Agreement . . 

. .  You agree that our count of the currency and coins in your deposit is correct as to the 
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amount of the deposit.  We reserve the right to make adjustments to your account, in our 

sole discretion, for computation or other errors to your account.  

According to the CFPB, however, the Bank’s practices did not conform to its policy.  

Specifically, the Bank did not ascertain actual deposit amounts properly to credit or debit a 

consumer’s account when a deposit discrepancy fell below the Bank’s defined threshold.  

Instead, the Bank created “substitution tickets” to credit or debit the Bank’s general ledger 

account with the difference between the amounts credited to the consumer’s account and the 

funds deposited with the Bank.  These substitute tickets preserved the integrity of the Bank’s 

books and records, but failed to debit or credit a consumer’s account correctly.     

 As a result, the CFPB considered the Bank’s deposit discrepancy practices unfair and 

deceptive because it resulted in under-crediting consumer’s accounts by approximately $12.3 

million between January 1, 2008, and November 1, 2013.
3
  The Bank is required to pay redress 

to consumers by refunding to consumers any under-credited funds, fees incurred related to the 

under-crediting, and interest on the funds under-credited and any fees reimbursed.
4
  The Bank is 

also required to pay $7.5 million in civil money penalties and implement a compliance program 

to ensure that deposits are processed in compliance with federal consumer financial laws and the 

terms of the CFPB’s consent order. 

 B. OCC Consent Order.  The OCC consent order against Citizens Bank, N.A., 

parallels the CFPB order; but the order provides comparatively less factual details.  The OCC 

alleged that certain deposit discrepancy practices are unfair and deceptive as well as unsafe and 

unsound.   According to the order, between January 2008 and November 2013, Citizens Bank 

identified deposit discrepancies between the amount of “non-cash” funds deposited by Bank 

“customers” and the amount of funds on the customer’s accompanying deposit slips.   

 Under the Bank’s policy, Bank employees are required to “follow review procedures” to 

reconcile and correct a discrepancy if the discrepancy amount was “within a specified dollar 

range.”
5
  However, the OCC found that Bank employees failed to consistently follow such 

review procedures and, instead, Bank employees simply used the amounts on deposit slips to 

credit customer accounts regardless of the actual deposit amount.  For deposit discrepancies 

under the “specified dollar range,” the Bank simply accepted as correct the amount on the 

customer’s deposit slip regardless of whether the amount was more or less than the actual 

amount of the deposited funds.   In both circumstances, the OCC order notes that the Bank did 

not notify any affected customers.  In addition, the OCC order states that the Bank’s deposit 
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5
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http://www.occ.gov/static/enforcement-actions/ea2015-088.pdf
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account agreements “failed to describe accurately”
6
 the Bank’s processes for resolving deposit 

discrepancies.  Accordingly, the OCC concluded that the Bank’s deposit reconciliation practices 

constituted unfair and deceptive practices.   

 The OCC’s consent order also states that the Bank’s “failure to perform appropriate risk 

assessments and implement internal controls and staffing” for its deposit reconciliation practices 

constituted unsafe and unsound banking practices.
7
 

 Under terms of the OCC’s consent order, the Bank is required to appoint and maintain a 

“Compliance Committee” monitor and oversee the Bank’s compliance with the OCC order.  The 

Bank is also required to develop a “Comprehensive Action Plan” to outline the actions 

appropriate and necessary to achieve compliance with the OCC order.
8
  Finally, the Bank is also 

required to pay $10 million in civil money penalties and pay redress by reimbursing customers 

(the sum of under-credited deposits, any charges and fees in related to under-crediting, and 

interest on the amount under-credited). 

 C. FDIC Order for Restitution and Order to pay Civil Money Penalty.  

According to the FDIC’s press release and Order for Restitution and Order to Pay Civil Money 

Penalty (“Order”), the FDIC alleged that Citizens Bank of Pennsylvania engaged in unfair and 

deceptive practices in connection with the Bank’s “disclosure and implementation of deposit 

reconciliation procedures” between January 1, 2008 and November 2013.
9
  A “Consent 

Agreement” detailing the settlement of the FDIC’s allegations was reached between the FDIC 

and Citizens Bank.  However, the Consent Agreement was not released to the public at the time 

of the Order’s announcement. 

 Under the terms of the Order, the FDIC’s press release states the Bank is required to pay 

restitution of approximately $5.8 million and pay $3 million in civil money penalties.  In 

addition, the Order states that the Bank’s restitution plan includes all “individual and business 

accountholders who, between January 1, 2008 and October 31, 2013, were adversely affected by 

the Bank’s deposit reconciliation procedures . . . .”
10

   

 III. Conclusion.  The three federal agencies under the orders are requiring that 

Citizens Bank reimburse down to a penny both consumer and business accountholders for the 

applicable period, January 1, 2008, to November 1, 2013, for the under-crediting of deposited 

items.  Further, Citizens Bank is required to reimburse any fees “reasonably related to the under-

crediting, including but not limited to overdraft fees, insufficient fund fees, and monthly 
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7
 The consent order at page 3. 

8
 Id. at pages 3-5. 

9
 The FDIC order at page 1. 

10
 The FDIC order at page 2. 

https://www.fdic.gov/news/news/press/2015/pr15066.html
https://www.fdic.gov/news/news/press/2015/pr15066a.pdf
https://www.fdic.gov/news/news/press/2015/pr15066a.pdf
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maintenance fees.”
11

  Finally, Citizens Bank is ordered to reimburse interest on the amount 

under-credited and any fees reimbursed.
12

 

 The nature and scope of the consent orders are instructive.  Under-crediting of de minimis 

amounts in other contexts, such as inadvertent overpayments by a borrower against a line of 

credit or credit card obligation may easily occur.  A bank may elect not to review and properly 

credit a loan payment in instances where a borrower inadvertently overpays a credit obligation 

by a few cents.  The unfairness prong could capture these practices as well.  Banks are 

encouraged to review deposit and other channels to determine the manner in which transaction 

discrepancies are handled to conform to the teachings of these orders. 
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