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CIP Guidance on Holders of Pre-Paid Cardholders 
 

This article was written by Ted Kitada,
1
 Senior 

Counsel with Wells Fargo Bank and Chairman of 
CBA’s Legal Affairs Committee. 

 

Background   

 

On March 21, 2016, the Board of Governors of 

the Federal Reserve System, the Federal Deposit 

Insurance Corporation, the National Credit Union 

Administration, the Office of the Comptroller of 

the Currency, and U.S. Treasury’s Financial 

Crimes Enforcement Network (collectively, the 

“Agencies”) jointly issued guidance (the 

“Guidance”)
2
 to issuing banks

3
 on the application 

of the joint regulations implementing the 

customer identification program (“CIP”) 

requirements set forth in section 326 of the USA 

PATRIOT Act
4
 (“CIP rule” in the Guidance)

5
 to 

their prepaid cards.  Prepaid cards include those 

that are sold and distributed by third party 

program managers,
6
 as well as cards that are used 

                                                           
1
 Mr. Kitada may be reached at 415-396-5461. 

2
 See: 

http://www.federalreserve.gov/bankinforeg/srletters/sr1607

a1.pdf 
3
 The term “issuing bank” used in the Guidance means a 

bank that authorizes use of a prepaid card.  Usually, the 

issuing bank is the bank that has its name printed on the 

back of a prepaid card.  A bank includes any commercial 

bank, savings association, or credit union, and a branch of a 

foreign bank.  See 31 C.F.R. § 1010.100(d). 
4
 31 U.S.C. § 5318(l). 

5
 68 Fed.Reg. 25090 (May 9, 2003) codified at 31 C.F.R. § 

1020.220 (Treasury); 12 C.F.R. § 21.21 (OCC); 12 C.F.R. 

§§ 208.62(b)(2) and 211.24(j)(2) (FRB); 12 C.F.R. § 326 

(FDIC); and 12 C.F.R. § 748.2(NCUA). 
6
 For purposes of this Guidance, a third party program 

manager is a company that designs, manages, and operates 

a prepaid card program and contracts with a bank to issue 

prepaid cards under the program and to process transactions 

to provide employee wages, healthcare, and 

government benefits.  The Guidance clarifies that 

a bank should apply its CIP to cardholders of 

certain prepaid cards issued by the bank. 

  

The Agencies have taken the position that money 

laundering and other financial crime risks faced 

by banks that issue prepaid cards and process 

prepaid card transactions require the 

implementation of strong, effective mitigating 

controls.
7
  Controls adopted by issuing banks and 

the prepaid card industry, such as limits on card 

value and the frequency and amount of transfers, 

have mitigated these risks.  Under the Guidance, 

nevertheless, the Agencies have provided 

definitive direction on what types of prepaid 

cards are and are not covered under the CIP rule.  

In this regard, notwithstanding the Guidance, as a 

matter of risk mitigation, including risks 

associated with BSA/AML compliance, a bank 

                                                                                                 

conducted under those cards.  The third party program 

manager may also be a “provider of prepaid access under 

FinCEN’s rule (see 31 C.F.R. § 1010.100(ff)(4).  However, 

an issuing bank’s responsibilities under the Guidance are 

separate from any Bank Secrecy Act requirements that are 

otherwise applicable to third party program managers, or 

any other party in the prepaid payment chain. 
7
 See FFIEC BSA/AML Examination Manual, “Prepaid 

Access – Overview” (2014), p. 227, available at  

http://www.ffiec.gov/bsa_aml_infobase/pages_manual/OL

M_061.htm.  One key weakness with the Guidance is its 

failure to compare and contrast the prepaid access rule to 

the key terms of the Guidance. That rule is available at 76 

Fed.Reg. 45403 (July 29, 2011).  Also, see the new 

Frequently Asked Questions regarding prepaid access, 

issued by FinCEN on March 24, 2016: 

https://www.fincen.gov/statutes_regs/guidance/pdf/FIN-

2016-G002.pdf. 

http://www.ffiec.gov/bsa_aml_infobase/pages_manual/OLM_061.htm
http://www.ffiec.gov/bsa_aml_infobase/pages_manual/OLM_061.htm
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may voluntarily elect to apply CIP to prepaid 

cards expressly excluded under the Guidance.
8
   

 

Analysis  

 

A. Determining the existence of an 

“account.”  In 2003, the Agencies issued the CIP 

rule
9
 that requires a bank to obtain information 

sufficient to form a reasonable belief regarding 

the identity of each “customer”
10

 opening a new 

“account.”
11

  An account excludes: “A product or 

                                                           
8
 However, should a bank provide a notice to the customer 

that the bank is gathering this information to verify the 

identity of the customer as required by federal law?  31 

C.F.R. § 1020.220(a)(5)(i). 
9
 68 Fed.Reg. 25090 (May 9, 2003). 

10
 31 C.F.R. § 1020.100(c): 

(c) Customer. For the purposes of § 1020.220:  

(1) Customer means:  

(i) A person that opens a new account; and  

(ii) An individual who opens a new account for:  

(A) An individual who lacks legal capacity, such 

as a minor; or  

(B) An entity that is not a legal person, such as a 

civic club.  

(2) Customer does not include:  

(i) A financial institution regulated by a Federal 

functional regulator or a bank regulated by a State 

bank regulator;  

(ii) A person described in § 1020.315(b)(2) 

through (b)(4); or  

(iii) A person that has an existing account with the 

bank, provided that the bank has a reasonable 

belief that it knows the true identity of the person.  
11

 31 C.F.R. § 1020.100(a): 

(a) Account. For purposes of § 1020.220:  

(1) Account means a formal banking relationship 

established to provide or engage in services, 

dealings, or other financial transactions including a 

deposit account, a transaction or asset account, a 

credit account, or other extension of credit. 

Account also includes a relationship established to 

provide a safety deposit box or other safekeeping 

services, or cash management, custodian, and trust 

services.  

(2) Account does not include:  

(i) A product or service where a formal banking 

relationship is not established with a person, such 

as check-cashing, wire transfer, or sale of a check 

or money order;  

(ii) An account that the bank acquires through an 

acquisition, merger, purchase of assets, or 

assumption of liabilities; or  

service where a formal banking relationship is not 

established with a person, such as check-cashing, 

wire transfer, or sale of a check or money order. . 

..” 

   

Nevertheless, certain prepaid cards have features 

that are analogous to a deposit account, such as a 

checking account.  The Agencies maintain that a 

general purpose reloadable card that provides a 

cardholder with (1) the ability to reload funds or 

(2) access to credit or overdraft features should be 

treated as an account for purposes of the CIP 

rule.
12

  The Agencies have concluded under the 

Guidance that reloading a general purpose 

reloadable card, whether by the cardholder or by 

a third party on behalf of the cardholder (such as 

an employer), is similar to depositing funds into a 

traditional transaction account
13

 such as a 

checking account.  Thus, the Agencies assert that 

issuing a general purpose reloadable card with 

these features creates a formal banking 

relationship triggering the CIP rule.  Under the 

CIP rule, a bank is required to obtain the 

following prior to opening an account:
14

 

 

 the name of the accountholder; 

 the date of birth for an individual; 

 an address; and 

 an identification number, e.g., a taxpayer 

identification number. 

                                                                                                 

(iii) An account opened for the purpose of 

participating in an employee benefit plan 

established under the Employee Retirement 

Income Security Act of 1974.  
12

 A prepaid card with access to overdraft or credit features 

is relatively uncommon.  See the Consumer Financial 

Protection Bureau’s proposed rule on amendments to 

Regulation E to cover certain general purpose reloadable 

cards, at 79 Fed.Reg. 77102, 77295(December 23, 2014); 

the Bureau understands that approximately 205,000 

consumers have overdraft protection on their general 

purpose reloadable and payroll cards.  Also, while 

Regulation II affords some prepaid cards an exemption 

from that regulation’s restrictions on debit card interchange 

fees, that exemption is unavailable if the card  is subject to 

an overdraft fee.  12 C.F.R. § 235.5(d)(1).  
13

 Regulation D § 204.2(e). 
14

 31 C.F.R. § 1020.220(a)(2)(i)(A). 

https://www.law.cornell.edu/cfr/text/31/1020.220
https://www.law.cornell.edu/cfr/text/31/1020.315#b_2
https://www.law.cornell.edu/cfr/text/31/1020.220
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Using the above information, the bank is required 

to verify the identity of the customer within a 

reasonable time subsequent to account opening.
15

  

The bank is also required to provide a notice to 

the customer that the bank is gathering this 

information to verify the identity of the 

customer.
16

 

 

Conversely, the issuance of a general purpose 

reloadable card that, under the program’s terms, 

cannot be reloaded by a cardholder or a third 

party on behalf of the cardholder, does not 

establish an account for CIP purposes.  

Presumably, given this view, a conventional gift 

card would not be an account, as such a product is 

more similar to a cashier’s check or personal 

money order. 

 

The Agencies also observe that a general purpose 

reloadable card may permit withdrawals in excess 

of the card balance and also may provide the 

cardholder with access to an overdraft line or an 

established line of credit.  The Agencies embrace 

the view that a bank has a formal banking 

relationship with the holder of a general purpose 

reloadable card having such functionalities, 

triggering the CIP rule.  

 

B. Identifying the “customer.”  For 

purposes of the CIP rule, a bank generally is only 

obligated to verify the identity of the named 

accountholder.
17

  This principle may turn upon 

the card type at issue. 

 

1. A prepaid cardholder and a third 

party.  A cardholder of a general purpose 

reloadable card should be treated as a bank’s 

customer for purposes of the CIP rule even if the 

cardholder is not the nominal accountholder but 

has obtained the card from an intermediary using 

a pooled or custodial account with a bank to fund 

the cards.   

                                                           
15

 31 C.F.R. § 1020.220(a)(2)(ii). 
16

 31 C.F.R. § 1020.220(a)(5)(i). 
17

 68 Fed.Reg. 25090, 25094 (May 9, 2003). 

The minimal obligations applicable to a bank 

under the CIP rule may be juxtaposed with a 

proposed accountholder record maintenance rule 

issued recently by the FDIC mandating 

significantly more draconian record retention 

requirements applicable to accountholders and 

owners, including prepaid accountholders.
18

  

Under that proposal relating to mandated 

accountholder and owner records (including 

prepaid accountholder records) to be maintained 

by a covered depository, the institution must 

within two years of the effective date of the 

proposed rule or of becoming a covered 

institution, whichever is earlier: 

 

 assign a “unique identifier”
19

 applicable 

to each prepaid accountholder;
20

 

 assign one of the 16 ownership right and 

capacity
21

 codes listed in Appendix A to 

12 C.F.R. part 370;
22

  

 maintain an information technology 

system capable of accurately calculating 

the deposit insurance for that 

accountholder and generating a record of 

that calculation, including (1) the 

accountholder’s name; (2) unique 

identifier assigned to that accountholder; 

(3) account balance within such 

ownership right and capacity code; (4) 

the aggregated balance of the 

accountholder’s deposits within the 

                                                           
18

 81 Fed.Reg. 10026 (February 26, 2016). 
19

 Proposed 12 C.F.R. § 370.2(e), 81 Fed.Reg. 10026, 

10051 (February 26, 2016): 

(e) Unique identifier means a number associated 

with an individual or entity that is used by a 

covered institution to monitor its relationship with 

only that individual or entity.  A unique identifier 

could be the social security number, the taxpayer 

identification number, or other government-issued 

identification so long as a covered institution 

consistently and continuously uses only that 

number as the unique identifier. 
20

 Proposed 12 C.F.R. § 370.3(c), 81 Fed.Reg. 10026, 

10051 (February 26, 2016). 
21

 12 C.F.R. part 330. 
22

 Proposed 12 C.F.R. § 370.3(d), 81 Fed.Reg. 10026, 

10051 (February 26, 2016). 
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applicable ownership right and capacity 

code; (5) the aggregated balance that is 

insured; and (6) the aggregated balance 

that is uninsured.
23

   

As a general matter, under the Guidance a third 

party program manager should be treated as an 

agent of a bank for purposes of the CIP rule, 

rather than as the bank’s customer.  The program 

manager may under a contract with the bank 

discharge the bank’s obligation to gather the 

required information under the CIP rule.  

However, as with any activity performed on 

behalf of the bank, the bank is ultimately 

responsible for compliance with the CIP rule. 

 

In the case of a nonreloadable general purpose 

prepaid card without credit or overdraft features, 

or other prepaid cards that do not have the 

identified features that establish an account for 

purposes of the CIP rule, such as a closed loop 

prepaid card, the third party program manager 

associated with the pooled or custodial account is 

the only customer under the rule. 

 

a. Payroll cards.  Payroll cards are cards 

enabling an employee to access funds in 

accounts that are established by an 

employer and to which an employer (or a 

third party acting on behalf of an 

employer) is able to transfer an 

employee’s wages, salary, bonuses, travel 

reimbursements, or other compensation.
24

  
                                                           
23

 Proposed 12 C.F.R. § 370.3(e), 81 Fed.Reg. 10026, 

10051 (February 26, 2016). 
24

 While the Guidance cites “travel reimbursements” as one 

type of funds loadable onto a payroll card, that reference is 

unfortunate as such funds are not covered under the 

definition of a “payroll card account” in Regulation E § 

1005.2(b)(2): 

(2) The term includes a “payroll card account” 

which is an account that is directly or indirectly 

established through an employer and to which 

electronic fund transfers of the consumer's wages, 

salary, or other employee compensation (such as 

commissions), are made on a recurring basis, 

whether the account is operated or managed by the 

employer, a third-party payroll processor, a 

depository institution or any other person. For 

If an employer or the employer’s agent is 

the only person that may deposit funds to 

a payroll card account (or subaccount), the 

employer should be viewed as the bank’s 

customer for purposes of the CIP rule.  

The bank need not apply the CIP rule to 

each cardholder employee.
25

  However, if 

the employee is permitted to access credit 

through the card or reload the card with 

funds from sources other than the 

employer, the employee should be treated 

as the customer for purposes of the CIP 

rule.  This admonition in the Guidance 

may present a compliance challenge to the 

card issuer since an employee, armed with 

a routing and card account number 

information, could without the knowledge 

of the bank cause other funds to be loaded 

to the card account through the automated 

clearing house or by other electronic 

means, triggering coverage under the CIP 

rule.  A cardholder may also have funds 

loaded to the card by a third party through 

Visa’s original credit transaction when 

that party is armed with the debit card 

number.  Additionally, a question arises in 

connection with a “portable payroll card”: 

In the event an employee terminates his or 

her employment, the employee may 

continue to use the payroll card, 

converting the card to a general purpose 

reloadable card.  The Guidance is unclear 

whether the CIP rule is triggered, 

requiring the issuing bank to gather the 

                                                                                                 

rules governing payroll card accounts, see 

§1005.18. 

 

This reference suggests that for purposes of the CIP rule a 

payroll card may be loaded exclusively with travel 

reimbursements and still be regarded as a payroll card 

account, but not a payroll card account for purposes of 

Regulation E.  These inconsistent regulatory definitions will 

unfortunately generate compliance confusion.   
25

 To many payroll card issuers, this position by the 

Agencies may have been unanticipated, as many issuers 

regularly apply CIP to payroll cardholders.  
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CIP information and provide the 

mandated notice under the rule.
26

    

b. Government benefit cards.  Government 

benefit cards (also called Electronic Benefit 

Transfer or EBT cards) are issued under 

government benefit programs to distribute 

government benefit or other payments.  Some 

government benefit cards permit cardholders to 

load funds onto the cards; some benefit cards 

also grant access to credit.  If the government 

benefit card program only permits government 

benefits to be loaded to the card and does not 

grant access to credit, the cardholder is not 

treated as the customer for purposes of the CIP 

rule.   

 

Additionally, inasmuch as the term “customer” 

does not include a department or agency of the 

United States or any state, or any political 

subdivision of any state,
27

 a bank that issues such 

a government benefit card is not required to 

apply its CIP to the government agency 

establishing the benefit card account.  However, 

again, if the card allows funds other than 

government benefit payments to be loaded to the 

card or provides access to credit, then a customer 

relationship is established between the bank and 

the cardholder triggering the requirement to 

collect the CIP information.  Again, this caution 

in the Guidance may present a compliance 

challenge to the card issuer because a cardholder, 

armed with a routing and card account number 

information, could cause other funds to be loaded 

to the card account through electronic channels.  

Here too, a cardholder may have funds loaded to 

the card by a third party through Visa’s original 

credit transaction when that party is armed with 

the debit card number.    

 

c. Health benefit cards. Prepaid cards can 

also be used to access funds in a Health Savings 

Account (“HSA”), or accounts established as 

part of a Flexible Savings Arrangement (“FSA”) 

                                                           
26

 31 C.F.R. § 1020.220(a)(5)(i). 
27

 31 C.F.R. § 1020.100(c)(2)(ii). 

or Health Reimbursement Arrangement 

(“HRA”).  While a HSA, FSA, and HRA are 

used to set aside tax-exempt funds for certain 

medical expenses, these arrangements may differ 

with respect to the party establishing, funding, or 

accessing the account.  Therefore, according to 

the Guidance, the person or entity that should be 

considered as the issuing bank’s customer for 

purposes of CIP may differ. 

 

 HSA: A HSA is an account established 

by an employee to pay or obtain 

reimbursement for qualifying medical 

expenses.  Such reimbursement may be 

issued on a prepaid card.  The employee 

establishing the account or the employer 

may contribute to the HSA.  Because the 

employee establishes the account, the 

employee is the issuing bank’s customer 

for purposes of the CIP rule. 

 

 FSA and HRA: A FSA or HRA is 

established by an employer and fund 

either by voluntary withholdings from an 

employee’s salary (in the case of an FSA 

only) or through direct employer 

contributions (in the case of an FSA or 

and HRA).  The employee may use a 

debit card, credit card, or prepaid card 

for certain qualified medical expenses.  

Because no person other than the 

employer (or employer’s agent) 

establishes a FSA or HRA, makes 

deposits into a FSA or HRA, and 

distributes funds from the FSA or HRA, 

the employer should be the issuing 

bank’s customer for purposes of the CIP 

rule. 

2. Contracts with third party program 

managers.  The Guidance encourages an issuing 

bank to establish an enforceable contract with a 

program manager clearly defining the 

expectations, duties, rights, and obligations of 

each party consistent with the Guidance.  For 

example, that contract should, at a minimum: 

 



 6 April 4, 2016 

 outline CIP obligations of the parties; 

 ensure the right of the issuing bank to 

transfer, store, or otherwise obtain 

immediate access to all CIP information 

collected by the program manager on 

cardholders; 

 provide for the right of the issuing bank to 

audit the program manager and to monitor 

its performance; 

 if applicable, indicate that, pursuant to the 

Bank Service Company Act or other 

appropriate legal authority, the relevant 

regulatory body has the right to examine 

the program manager. 

Conclusion.  While much of the prescriptive 

standards and requirements under the Guidance 

are not new to the banking industry, the inartful 

drafting of provisions relating to payroll cards 

may generate confusion.  The Guidance’s 

description of a payroll card account is broader 

than the definition provided in Regulation E.  

Moreover, the Guidance fails to provide clarity 

when and if a payroll card becomes a general 

purpose reloadable card.  Further, by strictly 

invoking the applicability of the CIP rule to the 

manner in which a prepaid card account may be 

funded, the Guidance presents a difficult 

compliance burden to the industry.   A bank may 

not be able to oversee the manner in which a 

cardholder loads funds or detect the source of the 

funds.  Indeed, in some instances, even the 

cardholder may not have control when a third 

party loads funds to a debit card through Visa’s 

original credit transaction.   

 
The information contained in this CBA Regulatory Compliance 

Bulletin is not intended to constitute, and should not be received as, 

legal advice.  Please consult with your counsel for more detailed 

information applicable to your institution. 

 
  

 


