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Court: Check Cashing Companies Do Not Diminish Depositary 
Banks’ Duties 

 
he federal Department of Justice through 

Operation Choke Point, with the cooperation 

of banking regulators, has given banks every 

reason not to offer banking services to check 

cashers and other legal businesses deemed to be 

socially undesirable. But long before this, 

regulators had already imposed heavy burdens on 

banks to monitor BSA and money laundering 

risks posed by check cashers and money 

transmitters and their customers. Now a Court of 

Appeal decision reminds us of the additional 

operational risks banks also face with check 

cashers who, as a normal part of doing business, 

accept third party checks for cash and then 

deposit them into their bank accounts. The 

Court’s ruling that a depositary bank has certain 

duties with respect to endorsements on checks 

breaks no new ground. But the decision also helps 

lay to rest the notion that a check casher, by being 

the first to cash a check, somehow attenuates a 

bank’s duties and liabilities as the bank of first 

deposit. 

 

Facts   

  

HH Computer Systems, Inc. v. Pacific City Bank 

is a case involving the all too common scenario 

where a faithless bookkeeper cashes for her 

personal use checks that are made out to her 

employer HH Computer Systems (“HH”). Over 

the course of about a year and a half, the 

employee diverted approximately 300 checks 

worth $650,000 and cashed them at three 

different check cashing stores. She endorsed the 

checks “with some sort of illegible scrawl” that 

the Court noted bore no resemblance to the 

signatures of HH’s authorized signers. Of course, 

neither the check cashing companies nor their 

banks would know this because HH was a 

customer of none of them. Upon discovering the 

losses HH sued its own bank, the check cashing 

companies, and their three banks that took the 

checks for deposit. This decision involved the 

claims against the check cashing companies’ 

banks only. 

 

The three banks argued that, with respect to the 

fraudulent checks, they did not bear the duties of 

a depositary bank because they were only 

processing checks that had already been 

negotiated by their check cashing company 

customers. They also contended they owed no 

duty to HH, a non-customer. The trial court held 

that HH failed to state a claim of negligence 

against the banks and dismissed the case. 

 

The issue on appeal was whether these banks had 

satisfied the duty of care standard established 

under Commercial Code Section 3405. Section 

3405, which directly addresses bookkeeper fraud, 

provides in part that if a person who pays the 

check or takes it for value or for collection (such 

as a depositary bank) fails to exercise “ordinary 

care” and that failure contributes to a loss 

resulting from fraud, the person may be liable to 

the extent that failure contributed to the loss. 

Section 3103(a)(7) defines ordinary care as 

“observance of reasonable commercial 

standards,” which for banks do not entail routine 

inspection of signatures and endorsements.   
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The Court of Appeal’s Ruling 

 

The Court of Appeal found, not surprisingly but 

apparently for the first time by a California court, 

that a check casher is not a bank for purposes of 

Section 3405 analysis. Therefore defendant banks 

cannot be characterized as intermediary banks 

that have a right to rely on the check cashing 

companies’ inspection of the forged 

endorsements. 

 

The Court then unhelpfully went on to comment 

on what “ordinary care” might mean under 

Section 3405, even though this question was not 

fully litigated at trial. The Court of Appeal 

seemed to endorse HH’s view that it is ”standard 

banking practice” to refuse to deposit a check 

made payable to a corporation or a business 

except into the company’s own account unless the 

bank had secured an “endorsement guarantee” 

(not defined). In highlighting the embezzler’s 

endorsement as an “illegible scrawl,” the Court 

implied an expectation that the banks had a duty 

to inspect endorsements. The Court also 

questioned whether it was reasonable for the 

banks to expect a company to negotiate checks 

through check cashers in the ordinary course of 

business. In fact the industry standard for banks is 

that the vast majority of checks are processed 

without manual inspection. 

 

As to whether banks owe a duty to non-

customers, good case law suggests that, absent 

extraordinary circumstances, they do not (see 

Software Design & Application v. Hoefer & 

Arnett 49 Cal.App. 4
th

 472 (1996)). But the Court 

noted that this case does not involve common law 

negligence; the applicable duty here is established 

by statute. As a consequence, the trial court will 

have to determine the relative responsibility 

shared by all the parties based on the comparative 

negligence standard of Section 3405. It may be 

prudent for banks that have check cashing 

companies as customers to work with them to 

guarantee non-government third party checks for 

deposit. 

 

               Leland Chan 
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