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Joint CFPB/DOJ Action on Lending Discrimination 
 

nvestigations by the Consumer Financial 

Protection Bureau (“CFPB”) and the 

Department of Justice have resulted in a joint 

Consent Order with an indirect automobile 

lender, Ally Financial Inc. and its subsidiary Ally 

Bank (collectively, “Ally”), which is an FDIC-

insured bank chartered by the State of Utah. 

Through an examination of Ally’s loans the 

CFPB found a pattern and practice of violations 

of the Equal Credit Opportunity Act (“ECOA”) 

and Regulation B. The CFPB then referred the 

matter to the U.S. Department of Justice, which 

conducted its own investigation and confirmed 

the CFPB’s findings.   

 

According to the Consent Order Ally is one of the 

largest indirect automobile finance companies in 

the U.S. with total assets of about $182 billion. 

Ally purchases retail installment contracts from 

over 12,000 automobile dealers. Ally sets a 

specified “buy rate” for loans using a proprietary 

underwriting and pricing model, which reflects 

the minimum interest rate at which it will finance 

or purchase a retail installment contract from a 

dealer. Ally allows dealers to mark up a 

consumer's interest rate above the buy rate in 

accordance with its policies (the “dealer 

markup”), and Ally compensates dealers through 

the markup. Ally limits the amount of the dealer 

markup based on the term of the contract and the 

borrower’s credit quality. The Consent Order 

states that Ally influences the decision to extend 

credit in part by communicating its terms to 

dealers and indicating which contracts it will 

purchase. 

 

The CFPB and DOJ analyzed race and national 

origin data of Ally’s indirect borrowers using a 

“proxy methodology” called Bayesian Improved 

Surname Geocoding that considers probabilities 

based on geography and borrower names. Such 

borrower information is not directly available as 

ECOA restricts collection of race and national 

origin data for consumer loans. The agencies 

determined that, over the period between April 

2011 and December 2013, dealer markups 

associated with the following type of borrowers 

were higher than for similarly-situated white 

borrowers: African-American (29 basis points 

higher); Hispanic (20 basis points higher); and 

Asian-Pacific Islander borrowers (22 basis points 

higher). The agencies state that these disparities 

are statistically significant. 

 

The agencies alleged that these discrepancies 

resulted from Ally’s dealer markup and 

compensation policies and practices. Also, Ally 

did not monitor whether discrimination was 

occurring at the dealerships and did not offer 

them adequate fair lending training. As these 

policies and practices were not justified by 

legitimate business needs (a necessary element of 

a discrimination claim), Ally‘s conduct 

constituted discrimination against applicants on 

prohibited bases. The agencies did not allege that 

Ally intentionally discriminated, but rather that its 

facially neutral pricing policy allowed auto 

dealers to price in a way that resulted in a 

disparate impact. This action is thus one of the 

largest taken by the CFPB since it formally 

acknowledged the applicability of the disparate 

impact theory of discrimination liability.    
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The Consent Order set forth numerous measures 

for Ally to correct and remediate its practices. 

The Order did not require Ally to cease using 

dealer markups, but it is required to monitor its 

portfolios and make refunds if necessary to 

remediate discovered disparities. Ally is also 

required to deposit $80 million into a “Settlement 

Fund” for the benefit of those adversely affected 

by Ally’s practices. In addition, it was assessed a 

civil money penalty of $18 million, to be 

deposited into the CFPB’s Civil Penalty Fund.   

  

      Leland Chan  

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution.

 
 

  


