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Big Payday Lender Cited For UDAAP Violation 
 

he Consumer Financial Protection Bureau 

has not signaled how it intends to interpret 

and enforce the “abusive”
1
 prong of its UDAAP 

rule in so many words. Rather, CFPB Director 

Richard Courdray has said that the agency will 

demonstrate relevant standards through its 

enforcement activities.
2
 Last year the agency 

offered a peek into its “I know it when I see it” 

standards when it settled a claim against 

American Debt Settlement Solutions Inc. 

(ADSS). ADSS purported to help consumers 

settle debts with unsecured creditors for a fee 

when in fact it rarely succeeded and it knew that 

its customers would be financially incapable of 

paying ADSS’s fees. ADSS was found to have 

violated both the deceptive and abusive prongs of 

UDAAP.  

 

                                                           
1
 An act or practice is abusive if it:  

(1) materially interferes with the ability of a 

consumer to understand a term or condition of 

a consumer financial product or service; or 

(2) takes unreasonable advantage of- 

(A) a lack of understanding on the part of 

the consumer of the material risks, costs, 

or conditions of the product or service; 

(B) the inability of the consumer to protect 

the interests of the consumer in selecting 

or using a consumer financial product or 

service; or 

(C) the reasonable reliance by the consumer 

on a covered person to act in the 

interests of the consumer. 
 
2
 Director Courdray has said that what is abusive 

is “going to have to measure on a facts and 

circumstances basis as we go.” 

On July 10 this year the CFPB entered into a 

consent order with ACE Cash Express Inc., one 

of the largest payday lender in the country. ACE 

was found by the CFPB to have committed acts 

or practices that were unfair, deceptive, and 

abusive in conducting its collections activities. 

The CFPB alleged that, when a loan becomes past 

due, ACE’s inside and outside collections agents 

made excessive calls and disclosed the existence 

of consumers’ debts to non-liable third parties. 

They also deceived consumers by falsely 

threatening to report their delinquencies to credit 

bureaus and threatening consumers with litigation 

or prosecutions. ACE policies in fact prohibited 

collectors from taking these actions. 

 

The CFPB determined that the following 

activities were abusive: ACE’s collectors created 

an artificial sense of urgency to induce delinquent 

borrowers to take out new ACE loans with 

accompanying fees, even though consumers 

demonstrated an inability to repay their existing 

loans. The agency concluded, “These acts or 

practices took unreasonable advantage of the 

inability of consumers to protect their own 

interests in selecting or using a consumer 

financial product or service.” 

  

Unlike the ADSS order, this CFPB action does 

not entail consumers relying on the defendant to 

act in their interests. The specific citation here is 

to subsection (B) of UDAAP (see footnote 1 of 

this Bulletin). The common factor in both orders, 

other than that they involved consumer debt 

collection, was consumers’ inability to pay for the 

offered services. ADSS had enrolled consumers 

in an ineffective debt settlement program that 

they could not afford, and ACE pushed already 
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delinquent borrowers to take on additional debt 

and fees. 

 

Unfortunately, neither of these actions provides 

much guidance on the nebulous terms used in the 

UDAAP statute. Most would agree that the 

actions alleged to be taken by ADSS and ACE to 

be abusive in layman’s terms. But the texts of the 

enforcement orders do not indicate to a 

practitioner the circumstances that are likely to 

lead to the legal finding of abuse—that one has 

taken unreasonable advantage of a consumer’s 

inability to protect his or her own interest.  

 

Unequal bargaining power or position between 

the parties cannot be the sole trigger (or a trigger 

at all?) since such an imbalance will almost 

always exist. In both actions, consumers were 

deemed to be unable to pay for the offered 

product or service, but the inability to repay is not 

the same as the inability to protect oneself. The 

former is a question of finances and the latter 

goes to the concept of incapacity of another kind. 

ADSS had been found liable party because the 

company had access to consumers’ financial 

information and thus knew that many of their 

customers cannot afford the (ineffective) services 

provided. But ADSS’s knowledge
3
 cannot be said 

to be systematically greater than that of the 

consumers. 

 

Similarly with ACE the CFPB appeared to infer 

borrowers’ inability to protect themselves from 

the fact that they could not repay their debts. It 

may well be that some consumers may be 

vulnerable, but neither of the CFPB’s actions 

considered any consumer’s individual 

circumstances. It is a logical stretch—and not a 

bit demeaning—to conclude that financially 

                                                           
3
 Here I refer to knowledge about the consumer’s 

own finances, not about ADSS’s poor track 

record of settling debt. ADSS’s misrepresentation 

of the effectiveness of its services is an element 

of the “deceptive” claim against ADSS, which I 

had explained the CFPB did not adequately 

distinguish from the abusive claim.  

strapped consumers must also be incapable of 

protecting themselves. Note though that both 

actions are consistent with Courdray’s insistence 

that a UDAAP finding does not also require a 

finding of actual consumer harm; it is sufficient 

that an act or practice creates a substantial risk of 

harm. 

 

The reason for quibbling over words is partly 

because the CFPB is not accomplishing through 

these actions what Courdray said it would do, 

namely, to elucidate the relevant enforcement 

standards. Director Courdray has said that the 

components of UDAAP are separate and distinct 

violations. It’s not that these outcomes are 

unjustified. But the CFPB missed opportunities to 

shed light on what constitutes abusive acts or 

practices as distinct from unfair or deceptive. 

  

           Leland Chan 
 

Information contained in this CBA Legal Notes is not intended 

to constitute, and should not be received as, legal advice.  

Please consult with your counsel for more detailed information 

applicable to your institution. 
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