
 

 

This Bulletin was prepared by Ted Teruo 

Kitada,
1
 Senior Company Counsel for 

Wells Fargo Bank and Chairman of 

CBA’s Legal Affairs Committee  

 

I. Background.  On January 5, 2015, the 

Federal Deposit Insurance Corporation 

(“FDIC”) issued Financial Institution Letter 

FIL-2-2015
2
 as guidance in the form of 

“Frequently Asked Questions” to promote 

consistency by insured depository financial 

institutions in identifying, accepting, and 

reporting brokered deposits. Section 29 of 

the Federal Deposit Insurance Act
3
 and § 

337.6 of the FDIC’s regulations
4
 restrict the 

                                                           
1
 Mr. Kitada can be reached at 415-396-5461 or 

kitadat@wellsfargo.com. 
2
 FIL-2-2015 is available at: 

https://www.fdic.gov/news/news/inactivefinancial/20

15/fil15002.pdf 
3
 12 U.S.C. § 1831f: 

The Corporation may impose, by regulation 

or order, such additional restrictions on the 

acceptance of brokered deposits by any 

institution as the Corporation may determine 

to be appropriate. 
4
 12 C.F.R. § 337.6: 

(a) Definitions. For the purposes of this § 

337.6, the following definitions apply: 

(1) Appropriate Federal banking agency has 

the same meaning as provided under section 

3(q) of the Federal Deposit Insurance Act 

(12 U.S.C. 1813(q)). 

(2) Brokered deposit means any deposit that 

is obtained, directly or indirectly, from or 

through the mediation or assistance of a 

deposit broker. 

(3) Capital categories. 

 (i) For purposes of section 29 of the Federal 

Deposit Insurance Act and this § 337.6, the 

                                                                                       

terms well capitalized, adequately 

capitalized, and undercapitalized, shall have 

the same meaning as to each insured 

depository institution as provided under 

regulations implementing section 38 of the 

Federal Deposit Insurance Act issued by the 

appropriate federal banking agency for that 

institution.  

(ii) If the appropriate federal banking agency 

reclassifies a well capitalized insured 

depository institution as adequately 

capitalized pursuant to section 38 of the 

Federal Deposit Insurance Act, the 

institution so reclassified shall be subject to 

the provisions applicable to such lower 

capital category under this § 337.6. 

 (iii) An insured depository institution shall 

be deemed to be within a given capital 

category for purposes of this § 337.6 as of 

the date the institution is notified of, or is 

deemed to have notice of, its capital 

category, under regulations implementing 

section 38 of the Federal Deposit Insurance 

Act issued by the appropriate federal 

banking agency for that institution. 

(4) Deposit has the same meaning as 

provided under section 3(l) of the Federal 

Deposit Insurance Act (12 U.S.C. 1813(1)). 

(5) Deposit broker. 

(i) The term deposit broker means: 

(A) Any person engaged in the business of 

placing deposits, or facilitating the 

placement of deposits, of third parties with 

insured depository institutions, or the 

business of placing deposits with insured 

depository institutions for the purpose of 

selling interests in those deposits to third 

parties; and 

(B) An agent or trustee who establishes a 

deposit account to facilitate a business 

arrangement with an insured depository 

institution to use the proceeds of the account 

to fund a prearranged loan. 
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(ii) The term deposit broker does not 

include: 

(A) An insured depository institution, with 

respect to funds placed with that depository 

institution; 

(B) An employee of an insured depository 

institution, with respect to funds placed with 

the employing depository institution;

 
(C) A trust department of an insured 

depository institution, if the trust or other 

fiduciary relationship in question has not 

been established for the primary purpose of 

placing funds with insured depository 

institutions; 

(D) The trustee of a pension or other 

employee benefit plan, with respect to funds 

of the plan; 

(E) A person acting as a plan administrator 

or an investment adviser in connection with 

a pension plan or other employee benefit 

plan provided that person is performing 

managerial functions with respect to the 

plan; 

(F) The trustee of a testamentary account; 

(G) The trustee of an irrevocable trust (other 

than one described in paragraph (a)(5)(i)(B) 

of this section), as long as the trust in 

question has not been established for the 

primary purpose of placing funds with 

insured depository institutions; 

(H) A trustee or custodian of a pension or 

profit-sharing plan qualified under section 

401(d) or 403(a) of the Internal Revenue 

Code of 1986 (26 U.S.C. 401(d) or 403(a)); 

(I) An agent or nominee whose primary 

purpose is not the placement of funds with 

depository institutions; or 

(J) An insured depository institution acting 

as an intermediary or agent of a U.S. 

government department or agency for a 

government sponsored minority or women-

owned depository institution deposit 

program. 

(iii) Notwithstanding paragraph (a)(5)(ii) of 

this section, the term deposit broker includes 

any insured depository institution that is not 

well-capitalized, and any employee of any 

such insured depository institution, which 

engages, directly or indirectly, in the 

solicitation of deposits by offering rates of 

interest (with respect to such deposits) 

which are significantly higher than the 

prevailing rates of interest on deposits 

                                                                                       

offered by other insured depository 

institutions in such depository institution's 

normal market area. 

(6) Employee means any employee: 

(i) Who is employed exclusively by the 

insured depository institution; 

(ii) Whose compensation is primarily in the 

form of a salary; 

(iii) Who does not share such employee's 

compensation with a deposit broker; and 

(iv) Whose office space or place of business 

is used exclusively for the benefit of the 

insured depository institution which 

employs such individual. 

(7) FDIC means the Federal Deposit 

Insurance Corporation. 

(8) Insured depository institution means any 

bank, savings association, or branch of a 

foreign bank insured under the provisions of 

the Federal Deposit Insurance Act (12 

U.S.C. 1811 et seq.). 

(b) Solicitation and acceptance of brokered 

deposits by insured depository institutions. 

(1) A well capitalized insured depository 

institution may solicit and accept, renew or 

roll over any brokered deposit without 

restriction by this section. 

(2)(i) An adequately capitalized insured 

depository institution may not accept, renew 

or roll over any brokered deposit unless it 

has applied for and been granted a waiver of 

this prohibition by the FDIC in accordance 

with the provisions of this section. 

(ii) Any adequately capitalized insured 

depository institution that has been granted a 

waiver to accept, renew or roll over a 

brokered deposit may not pay an effective 

yield on any such deposit which, at the time 

that such deposit is accepted, renewed or 

rolled over, exceeds by more than 75 basis 

points: 

(A) The effective yield paid on deposits of 

comparable size and maturity in such 

institution's normal market area for deposits 

accepted from within its normal market area; 

or 

(B) The national rate paid on deposits of 

comparable size and maturity for deposits 

accepted outside the institution's normal 

market area.  For purposes 

of this paragraph (b)(2)(ii)(B), the national 

rate shall be a simple average of rates paid 

by all insured depository institutions and 
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branches for which data are available. This 

rate shall be determined by the FDIC. 

(3)(i) An undercapitalized insured 

depository institution may not accept, renew 

or roll over any brokered deposit. 

(ii) An undercapitalized insured depository 

institution may not solicit deposits by 

offering an effective yield that exceeds by 

more than 75 basis points the prevailing 

effective yields on insured deposits of 

comparable maturity in such institution's 

normal market area or in the market area in 

which such deposits are being solicited. 

(c) Waiver. The FDIC may, on a case-by-

case basis and upon application by an 

adequately capitalized insured depository 

institution, waive the prohibition on the 

acceptance, renewal or rollover of brokered 

deposits upon a finding that such 

acceptance, renewal or rollover does not 

constitute an unsafe or unsound practice 

with respect to such institution. The FDIC 

may conclude that it is not unsafe or 

unsound and may grant a waiver when the 

acceptance, renewal or rollover of brokered 

deposits is determined to pose no undue risk 

to the institution. Any waiver granted may 

be revoked at any time by written notice to 

the institution. For filing requirements, 

consult 12 CFR 303.243. 

(d) Exclusion for institutions in FDIC 

conservatorship. No insured depository 

institution for which the FDIC has been 

appointed conservator shall be subject to the 

prohibition on the acceptance, renewal or 

rollover of brokered deposits contained in 

this § 337.6 or section 29 of the Federal 

Deposit Insurance Act for 90 days after the 

date on which the institution was placed in 

conservatorship. During this 90–day period, 

the institution shall, nevertheless, be subject 

to the restriction on the payment of interest 

contained in paragraph (b)(2)(ii) of the 

section. After such 90–day period, the 

institution may not accept, renew or roll 

over any brokered deposit. 

(e) A market is any readily defined 

geographical area in which the rates offered 

by any one insured depository institution 

soliciting deposits in that area may affect the 

rates offered by other insured depository 

institutions operating in the same area. The 

effective yield on a deposit with an odd 

maturity shall be determined by 

interpolating between the yields offered by 

acceptance of brokered deposits by an 

insured depository institution (“IDI”) that 

are not well capitalized. An IDI (including a 

well-capitalized IDI) must report brokered 

deposits in its Consolidated Reports of 

Condition and Income. The FDIC has 

explained the requirements for identifying, 

accepting, and reporting brokered deposits 

                                                                                       

other insured depository institutions on 

deposits of the next longer and shorter 

maturities offered in the market. For 

purposes of this § 337.6, a presumption shall 

exist that the prevailing rate or effective 

yield in the relevant market is the national 

rate as defined in paragraph (b)(2)(ii)(B) of 

this section unless the FDIC determines, in 

its sole discretion based on available 

evidence, that the effective yield in that 

market differs from the national rate. 

Evidence of the effective yield in a 

particular market may include (but is not 

limited to) the following: 

(1) Evidence as to the rates paid by other 

insured depository institutions in the same 

State, county or metropolitan statistical area 

(though the FDIC shall not be obligated to 

recognize each State, county or metropolitan 

statistical area as a separate market area); 

(2) Evidence as to the rates paid by credit 

unions in the same market area if the FDIC 

determines that the insured depository 

institution competes directly with these 

credit unions; and 

(3) Evidence as to the different rates paid on 

different deposit products in the same 

market area (though the FDIC shall not be 

obligated to recognize all alleged 

distinctions among various deposit 

products).  (Example: For a 

particular market, evidence exists that the 

rates on money market deposit accounts 

(MMDAs) differ from the rates on 

negotiable order of withdrawal (NOW) 

accounts. MMDAs are distinguishable from 

NOW accounts in that the two types of 

accounts are subject to different legal 

requirements. Under these circumstances, 

for this market, the FDIC could recognize 

that the prevailing rate on MMDAs is 

different than the prevailing rate on NOW 

accounts.) 
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in publishing advisory opinions in the Study 

on Core Deposits and Brokered Deposits, 

dated July 8, 2011.
5
 Nevertheless, because 

questions continued to surface, the FDIC 

issued these FAQs unannounced. 

 

The original set of FAQs generated 

voluminous questions and raised a number 

of issues for IDIs. For example, in FAQ B6, 

the FDIC suggested that an attorney merely 

referring a client to a bank could be 

considered a deposit broker as the attorney 

is facilitating the placement of deposits. 

Thus, the attorney is treated as a deposit 

broker and the deposits would be brokered.   

 

Due to these questions and issues, the FDIC 

issued FIL-51-2015
6
 on November 13, 2015, 

seeking comments on a proposed update to 

the original FAQs issued under FIL-2-2015. 

Accompanying this FIL-51-2015 were new 

proposed FAQs (“FAQs 2.0”) amending the 

original FAQs issued under FIL-2-2015. 

These amended FAQs were provided in a 

red-lined format, reflecting changes from the 

original FAQs.
7
     

 

Finally, under FIL-42-2016,
8
 dated June 30, 

2016, the FDIC issued final FAQs (“FAQs 

3.0”) after considering the comments 

received to FAQs 2.0. The majority of the 

proposed updates under FAQs 2.0 were 

retained, with certain clarifications and new 

FAQs.    
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 The publication is available at: 

https://www.fdic.gov/regulations/reform/coredeposit-

study.pdf 
6
 FIL-51-2015 is available at: 

https://www.fdic.gov/news/news/inactivefinancial/20

15/fil15051.html 
7
 This redlined FAQs 2.0 are available at: 

https://www.fdic.gov/news/news/financial/2015/fil15

051a.pdf 
8
 FIL-42-2016 is available at: 

https://www.fdic.gov/news/news/financial/2016/fil16

042.html 

The analysis below reviews the key 

proposed changes in FAQs 2.0 and the final 

FAQs 3.0 in light of such proposed changes. 

The analysis will reference the FAQs as 

newly numbered in FAQs 3.0. The FAQs 

3.0 supersedes and replaces FAQs 2.0. 

 

II. Analysis. 

A. FAQs B6. Are insurance agents, 

lawyers, or accountants that refer clients 

to a bank considered to be deposit 

brokers? 

In the original FAQs, the FDIC maintained 

that by referring clients to a bank, these 

persons are facilitating the place of deposits. 

The test for “facilitating the placement of 

deposits” is broadly applied by the FDIC as 

evidenced by FAQ B2.
9
 Nevertheless, in 

FAQs 2.0, the FDIC retreated from the 

original FAQs B6. While informal referrals 

of clients to a bank would not result in 

brokered deposits, the FDIC sets forth a test 

for determining if such referrals by 

professionals constitute facilitating the 

placement of deposits: 

 
The deposits would be brokered, 
however, in more formal, 
programmatic arrangements 
between the insured depository 
institution and the business 
professionals, such as where (1) the 
professional has entered into a 
written agreement with the bank for 
the referral of depositors; or (2) the 
professional receives fees from the 
bank. In these cases, the FDIC 

                                                           

9
 B2. What activities qualify as “facilitating the 

placement of deposits?” 

When a third party takes any actions that connect an 

insured depository institution with depositors or 

potential depositors, the third party may be 

“facilitating the placement of deposits.” Hence, the 

third party may be a deposit broker. 



 

would generally consider the 
professional to have facilitated the 
placement of deposits in the bank, 
and therefore, the deposits received 
by the bank would be brokered. 

    
This FAQs B6 in the final rule grants more 

license to a professional referring clients to a 

bank. However, the bank is encouraged to 

be circumspect about the second test, “the 

professional receives fees from the bank.”  

A professional, for example, may be granted 

a reduction in service charges if he or she 

regularly refers clients to the bank; 

compensation of the professional through 

fees may contemplate both direct and 

indirect fee arrangements for referring 

clients.   

 

B. FAQs B7. In FAQs 2.0, the FDIC 

proposed a new FAQs B7 to amplify its 

view regarding arrangements to refer 

depositors to a bank:     

B7. What is an example of 

when the deposits in a 

programmatic arrangement to 

refer depositors are not brokered 

deposits? 

Some banks have programs where 
bank customers or employees of 
subsidiaries or affiliates of the bank 
can earn bonuses in the form of 
cash, merchandise, or a higher 
interest rate on a deposit for 
referring depositors. These 
arrangements are formal and 
programmatic in that they are both 
covered by a written agreement and 
the referring individual is paid a fee. 
However, the FDIC might determine 
that the program is sufficiently 
limited in scope so that it is not 
deemed to be a brokered deposit 
arrangement. In this regard, the 
FDIC considers whether the 
program is designed to significantly 
drive deposit growth to the insured 

depository institution or is merely a 
small recognition of the customer’s 
or employee’s loyalty to the bank. 

In making the determination, the 
FDIC considers whether the cost of 
the incentive package to the bank is 
relatively small, the fee is de minimis 
to the recipient, and payments are 
capped in total amount or limited in 
frequency per individual. If the 
referral involves employees of a 
subsidiary or an affiliate of the bank, 
the FDIC would also consider 
whether the employee has ongoing 
involvement with the deposit account 
after it is opened.   

In FAQs 3.0, the proposed FAQs B7 is 

substantially adopted as proposed, with that 

FAQs B7 redlined below to show changes: 

B7. What is an example of 

when the deposits in a 

programmatic arrangement to 

refer depositors are not brokered 

deposits? 

Some banks have programs where 
bank customers or employees of 
subsidiaries or affiliates of the bank 
can earn bonuses in the form of 
cash, merchandise, or a higher 
interest rate on a deposit for 
referring depositors. These 
programs are sometimes referred to 
as “friends and family” or loyalty 
programs. Although these 
arrangements aremay be formal and 
programmatic in thatbecause they 
are both covered by a written 
agreement and the referring 
individual is paid a fee. However, the 
FDIC might determine that the 
program is sufficiently limited in 
scope so that it is not deemed to be 
a brokered deposit arrangement. In 
this regard, the FDIC considers 
whether the program is designed to 
significantly drive deposit growth to 



 

the insured depository institution or 
is merely a small recognition of the 
customer’s or employee’s loyalty to 
the bank. 

In making the determination, the 
FDIC considers whether the cost of 
the incentive package to the bank is 
relatively small, the fee is de minimis 
to the recipient, and payments are 
capped in total amount or limited in 
frequency per individual. If the 
referral involves employees of a 
subsidiary or of an affiliate of the 
bank, the FDIC would also consider 
whether the employee has ongoing 
involvement with the deposit account 
after it is opened. 

The new reference to a “friends and family” 

program is favorable to IDIs as many banks 

commonly have arrangements with 

commercial customers to encourage 

employees or customers of such commercial 

customers to establish a banking relationship 

with their bank. So long as the program is 

limited in scope and not fashioned to 

“significantly drive deposit growth,” 

depositors generated through the program 

may be treated as not brokered deposits.  

However, striking the final sentence of this 

FAQs B7 as proposed in FAQs 2.0, is 

illuminating, as discussed below. 

  

C. FAQs E2.  Through FAQs E1, the 

FDIC enumerates the exceptions to the 

definition of deposit broker: 

 
(1) An insured depository institution, 

with respect to funds placed with 
that depository institution;  

(2) An employee of an insured 
depository institution, with respect to 
funds placed with the employing 
depository institution; 

(3) A trust department of an insured 
depository institution, if the trust or 
other fiduciary relationship in 

question has not been established 
for the primary purpose of placing 
funds with insured depository 
institutions; 

(4) The trustee of a pension or other 
employee benefit plan, with respect 
to funds of the plan; 

(5) A person acting as a plan 
administrator or an investment 
adviser in connection with a pension 
plan or other employee benefit plan 
provided that person is performing 
managerial functions with respect to 
the plan; 

(6) The trustee of a testamentary 
account; 

(7) The trustee of an irrevocable trust . . 
. as long as the trust in question has 
not been established for the primary 
purpose of placing funds with 
insured depository institutions;  

(8) A trustee or custodian of a pension 
or profit-sharing plan qualified under 
section 401(d) or 403(a) of the 
Internal Revenue Code of 1986;  

(9) An agent or nominee whose primary 
purpose is not the placement of 
funds with depository institutions; or 

(10) An insured depository institution 
acting as an intermediary or agent of 
a U.S. government department or 
agency for a government sponsored 
minority or women-owned depository 
institution deposit program. 

 

The FDIC endeavors to address the 

exception of an IDI in connection with an 

affiliate of the IDI through FAQs E2: 

E2. In regard to the exception 

for an “insured depository 

institution, with respect to funds 

placed with that depository 

institution,” does the exception 



 

apply to a company affiliated with 

that institution, including a parent 

or a subsidiary? 

No. If an affiliated company places 
deposits or facilitates the placement 
of deposits at an insured depository 
institution, the company will be a 
deposit broker (assuming that the 
affiliated company is not the owner 
of the deposits and is not covered by 
any of the other exceptions to the 
definition of deposit broker). As a 
result, the deposits will be brokered 
deposits. 

Again, the FDIC appears to retreat from this 

restrictive position through a new FAQs E2 

in FAQs 3.0 redlined to show the changes as 

proposed in FAQs 2.0: 

E2. In regard to the exception 

for an “insured depository 

institution, with respect to funds 

placed with that depository 

institution,” does the exception 

apply to a company affiliated with 

that institution, including a parent 

or a subsidiary? 

No. If an affiliated company places 
deposits or facilitates the placement 
of deposits at an insured depository 
institution, the company will be a 
deposit broker (assuming that the 
affiliated company is not the owner 
of the deposits and is not covered by 
any of the other exceptions to the 
definition of deposit broker). As a 
result, the deposits will be brokered 
deposits. 

No. This exception only applies to 
the insured depository institution. 
However, an affiliate, including a 
parent or a subsidiary, might not be 
a deposit broker for other reasons, 
as discussed in sections B and E of 
this document. 

In this regard, by way of example, at FAQs 

E7,
10

 deposits obtained by an affiliate or an 

independent agent located in a foreign 

country could be treated as brokered 

deposits.  

D. FAQs E3.  In regard to the exception 

governing an “employee of an insured 

depository institution, with respect to funds 

placed with the insured depository 

institution,” this FAQs E3 addresses the 

applicability of this exception to a contractor 

or dual employee. The original FAQs turned 

to statutory authority to define an employee 

as any employee: (i) who is employed 

exclusively by the IDI; (ii) whose 

compensation is primarily in the form of 

salary; (iii) who does not share such 

employee’s compensation with a deposit 

broker; and (iv) whose office space or place 

of business is used exclusively for the 

benefit of the IDI which employs such 

individual. The final FAQs E3 adopts in 

substance the proposed FAQs E3 set forth in 

FAQs 2.0, redlined to show changes: 

E3. In regard to the exception 

for an “employee of an insured 

depository institution, with respect 

to funds placed with the employing 

depository institution,” does the 
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 FAQs E7 (renumbered from E5 in FAQs 2.0) in 

FAQs 3.0 provides: 

E57. In regard to the exceptions for “insured 

depository institutions” and their “employees” 

(discussed above), would these exceptions apply to 

affiliates or independent agents located in foreign 

countries? 

No exception exists for entities or persons who 
seek or gather deposits in foreign countries.

 

Unless the entity is an actual foreign branch of 
the insured depository institution that receives 
the funds, or the person is an actual “employee” 
as defined above, the deposits obtained by 
these entities or persons will be brokered 
deposits. 

 



 

exception apply to a contractor or 

a dual employee (i.e., a person 

employed jointly by an insured 

depository institution and the 

institution’s parent or affiliate)? 

No. This statutory exception applies 
solely to an “employee” who satisfies 
the following definition: Employee 
means of an employee provided by 
the statute. The statute defines an 
“employee” as any employee: “(i) 
who is employed exclusively by the 
insured depository institution; (ii) 
who compensation is primarily in the 
form of a salary; (iii) who does not 
share such employee’s 
compensation with a deposit broker; 
and (iv) whose office space or place 
of business is used exclusively for 
the benefit of the insured depository 
institution which employs such 
individual.” This exception will not 
apply to a contractor or dual 
employee because he/she will not 
be “employed exclusively by the 
insured depository institution” as set 
forth in the statute. Therefore, the 
contractor or dual employee will be a 
deposit broker if he/she facilitates 
the placement of deposits at the 
insured depository institution.  

As discussed in sections B and E of 
this document, even if the 
“employee” exception is not 
applicable, other reasons may exist 
for not considering a dual employee 
or contractor a deposit broker. 

E. FAQs E4.  In FAQs 3.0, the FDIC 

introduces the novel idea of a “dual-hatted” 

employee through this new FAQs E4 

(highlighted to show it as a new FAQ in 

FAQs 3.0), treating such an employee 

generally as not a deposit broker subject to 

certain conditions (in contrast to a dual 

employee explored in FAQs E3 above): 

E4. A “dual-hatted” employee 

is a person employed exclusively 

by the bank but who may be 

licensed to sell securities or other 

financial products. Are these 

employees considered to be deposit 

brokers? 

Generally no. Unlike dual 
employees, so-called “dual-hatted” 
employees are employed exclusively 
by the bank. These employees may 
open deposit accounts on behalf of 
the bank and would not be 
considered deposit brokers solely 
because they are licensed to sell 
securities or other financial products 
to bank customers. Whether “dual-
hatted” employees meet each of the 
other statutory elements of 
“employee” depends on the facts 
and circumstances of the situation. 

F. FAQs E6.  In FAQs 3.0, a new FAQs E6 

(highlighted to show it as a new FAQ in 

FAQs 3.0) is introduced addressing call 

center employees, generally not treating 

such employees as deposit brokers even if 

the employees may be dual employees or 

contractors: 

E6. Are “call center” personnel 

considered to be deposit brokers? 

Generally, no. For purposes of these 
FAQs, “call center” personnel 
primarily provide customer service 
support on behalf of the bank by 
answering questions about accounts 
or bank-provided services or by 
transferring callers to appropriate 
areas of the bank. Call center 
personnel may also answer 
questions about products and 
services provided by companies 
affiliated with the bank. Call center 
personnel may be employed 
exclusively by the bank, may be dual 
employees of the bank and its 



 

affiliates, or may be contractors. 
Most often, call center personnel 
transfer, or “hand off,” a customer 
seeking to open a deposit account to 
a bank employee, although call 
center personnel may sometimes be 
empowered to open accounts. 

In cases where “call center” 
personnel are exclusively employed 
by a bank, the employee will likely 
fall under the statutory exception of 
“employee,” and therefore would not 
be considered a deposit broker, 
even if they are empowered to open 
accounts on behalf of the bank. 
Furthermore, call center personnel 
who are dual employees or 
contractors would not be considered 
a deposit broker if: (1) they merely 
transfer callers or provide general 
information and do not participate in 
the placement of deposits; and (2) 
compensation is not based on the 
number of accounts opened or 
amount of deposits placed or 
maintained at a bank as a result of 
call center personnel’s contact with 
the caller. 

Even if “call center” personnel are 
not deposit brokers, it would not 
necessarily mean that the deposits 
will not be brokered. If another party, 
other than “call center” personnel, is 
involved in the placement of the 
deposit, a separate analysis would 
be necessary to determine the 
status of that party. 

G. FAQs E11. In FAQs 3.0, the FDIC 

endeavored to provide more information 

regarding the primary purpose exception’s 

applicability to a company that sells or 

distributes a general purpose reloadable 

card, generally contending that such 

exception is not available:   

Does the primary purpose 

exception apply to companies that 

sell or distribute general purpose 

prepaid cards? 

No. Some companies operate 
general purpose prepaid card 
programs, in which prepaid cards 
are sold to members of the public at 
retail stores or other venues. After 
the funds are collected from the 
cardholders, the funds may be 
placed by the card company or other 
third party into a custodial account at 
an insured depository institution. The 
funds may be accessed by the 
cardholders through the use of their 
cards. 

The selling or distributing of general 
purpose prepaid cards, 
accompanied by the placement of 
the cardholders’ funds into a deposit 
account, is not secondary or 
incidental to the accomplishment of 
some other objective on the part of 
the prepaid card company. The 
general purpose prepaid card and 
the deposit account are inseparable, 
in that the card is a device that 
provides access to the funds in the 
underlying deposit account. Because 
of this relationship, prepaid card 
companies are not covered by the 
primary purpose exception. 
Therefore, prepaid card companies 
or other third parties, in selling or 
distributing prepaid cards, would 
qualify as deposit brokers, with the 
result that the deposits are classified 
as brokered deposits. 

In substance, this FAQs E11 embodies the 

FAQs E9 set forth in FAQs 2.0 with no 

changes. 

H. FAQs E13.  This FAQs E13 provides an 

example of a company that distributes 

prepaid cards without becoming classified 

as a deposit broker.  The example given is a 

business that distributes prepaid cards under 



 

a rebate program (renumbered from E11 in 

 

E1113. What is an example of a 

company that distributes prepaid 

cards (providing access to funds at 

an insured depository institution) 

without being classified as a 

deposit broker? 

An example is a corporation that 
distributes prepaid cards as part of a 
rebate program. In this scenario, the 
corporation places its own corporate 
funds (not the cardholders’ funds) 
into an account at an insured 
depository institution. The 
cardholders collect their rebates by 
using the cards. Thus, the 
distribution of prepaid cards in this 
case is no different than the 
distribution of checks (payable 
against the corporation’s checking 
account). The corporation is not a 
deposit broker. 

Of course, if a third party (not the 
corporation) is involved in the 
placement of the corporation’s funds 
into the account at the insured 
depository institution, the third party 
would be a deposit broker. As a 
result, the deposits would be 
brokered deposits. 

Unfortunately, while the answer is correct, 

this FAQs E13 reflects the FDIC failure to 

understand prepaid cards. When a 

corporation distributes prepaid cards under 

a rebate program, the funds associated with 

the rebate are regularly loaded to the rebate 

cards irrevocably. While the funds 

underlying the rebate may be maintained in 

a master account with an IDI pending 

redemption of the rebate through use of the 

rebate cards, the individual rebate funds 

associated with each card is maintained in a 

subaccount within this master account; the 

books and records associated with that 

subaccount may be maintained by the IDI 

or the corporation. 

In contrast, when a rebate is issued through 

a check, the funds underlying the check are 

in the corporation’s account; the 

corporation is the owner of the account. No 

subaccount associated with a rebate check 

is maintained within the corporation’s 

account. The check is not an assignment of 

the corporation’s interest in this account, as 

provided by Uniform Commercial Code § 

3408: 

A check or other draft does not of 

itself operate as an assignment of 

funds in the hands of the drawee 

available for its payment, and the 

drawee is not liable on the 

instrument until the drawee accepts 

it. 

Thus, while the answer to this FAQs E13 

may be correct in the manner in which a 

corporation issuing a rebate card is not 

treated as a deposit broker, its reasoning is 

flawed as a matter of law.   

I. FAQs E14.  In a key, new proposed 

FAQ, the FDIC addressed the treatment of 

funds disbursed to beneficiaries of 

government programs through debit or 

prepaid cards. This FAQs E12 in FAQs 2.0 

generally suggested that such funds would 

be viewed as brokered deposits, unless an 

exception to the definition of brokered 

deposits is available (e.g., the primary 

purpose exception). In FAQs E14, in 

response to comments on this proposal, the 

proposed FAQs E12 has been amended to 

incorporate a local agency, in addition to 

federal and state agencies. Nevertheless, 

this FAQs E14 fails to explore the role of a 

program manager or the distribution 

channel for the financial product in 

evaluating the treatment the product as a 

brokered deposit as the scope of FAQs E14 



 

is narrowly limited to the IDI, the 

government agency, and the beneficiaries 

under the program.   

The redlined and renumbered FAQs E14 

shows the changes from the FAQs E12 as 

proposed in FAQs 2.0:  

E1214. How does FDIC treat 

federal or, state, or local agency 

(“agency”) funds disbursed to 

beneficiaries of government 

programs through debit cards or 

prepaid cards? 

Federal and state agenciesAgencies 
sometimes use debit cards or prepaid 
cards to deliver funds to the 
beneficiaries of government programs. 
In some cases, the program is 
structured so that each beneficiary will 
own a separate deposit account at a 
particular insured depository institution 
(with the account being accessible by 
the beneficiary through the use of a 
debit card). Other programs may be 
structured so that multiple 
beneficiaries will own a commingled 
deposit account with “per beneficiary” 
or “pass-through” deposit insurance 
coverage (with the commingled 
account being accessible by the 
beneficiaries through the use of 
prepaid cards). In these scenarios, 
though the deposits will not belong to 
the government but instead will belong 
to the beneficiaries, the federal or 
state agency might be involved in 
choosing the insured depository 
institution or in opening the deposit 
accounts. In other wordsNevertheless, 
the agency might be “facilitating the 
placement of deposits” that will belong 
to third parties (i.e., the beneficiaries). 
Assuming such facilitation, the agency 
will bewould not be considered a 
deposit broker unless it is covered byif 
it meets one of the exceptions to the 
definition of deposit broker. 

The exception that might be applicable 
in this circumstance is the primary 
purpose exception. The FDIC would 
apply this exception underwhen the 
following circumstancesagency: 

 1. The federal or state 
agency isIs mandated by law to 
disburse the funds to the beneficiaries; 

 2. The federal or state 
agency isIs the sole source of funding 
for the deposit accounts; and 

 3. The deposits owned by 
the beneficiaries do not produce fees 
payable to the federal or state agency 
byDoes not receive fees from the 
insured depository institution, other 
than those fees necessary to help 
cover the agency’s administrative 
costs. 

Satisfaction of these requirements 
would indicate that the primary 
purpose of the federal or state agency, 
in facilitating the placement of the 
beneficiaries’ deposits, is not to 
provide the beneficiaries with a 
deposit-placement service or to assist 
the insured depository institution in 
expanding its deposit base. Rather, 
satisfaction of these requirements 
would indicate that the primary 
purpose of the federal or state agency 
is simply to discharge the 
government’s legal obligations to the 
beneficiaries. Therefore, the federal or 
state agency would be covered by the 
primary purpose exception with the 
result that the deposits would not be 
classified as brokered deposits.

 
When 

a request is received for a primary 
purpose exception for a government 
program, this interpretation applies to 
programs involving (1) the agency, (2) 
the insured depository institution, and 
(3) the beneficiaries of the program. If 
another party is involved with 
operating the program, the FDIC will 
need to make a separate 
determination as to whether that third 
party is a deposit broker. 



 

J. FAQs F3. In FAQs 3.0, the FDIC 

introduced a new FAQs F3, exploring 

whether a brokered deposit that is not a 

time deposit can ever be reclassified as 

nonbrokered. The FDIC responds in the 

affirmative, subject to the running of a 12-

month period during which no third party is 

involved with the account: 

F3.  Can a brokered deposit 

that is not a time deposit (such as a 

demand deposit account), also 

known as a nonmaturity deposit, 

ever be reclassified as 

nonbrokered? 

Yes. Accounts holding brokered 
nonmaturity deposits, originally 
established with the involvement of a 
deposit broker, can be reclassified 
from brokered to nonbrokered after a 
12-month period during which no third 
party (that is, no party other than the 
insured depository institution and the 
depositor) is involved with the 
account. The 12-month period is 
considered appropriate since it is 
historically the most common term 
offered for a certificate of deposit, and 
this treatment of nonmaturity deposits 
will create parity with the 
reclassification of most brokered CDs 
when they are renewed without 
involvement of a third party. 

Involvement by a third party includes, 
for example: (1) holding the account in 
the name of the deposit broker as 
agent for one or more customers, (2) 
the deposit broker’s continuing to 
receive account fees after the account 
is opened, (3) the deposit broker’s 
having the authority to make 
withdrawals or additional deposits, or 
(4) the deposit broker’s having 
continued access to the account. 
Continued access means that a third 
party will continue to receive access to 
the customer’s account information 
that has been provided for the 
purpose of offering guidance to the 

customer as to the investment of the 
funds in the account. 

It is also possible that involvement in a 
nonmaturity deposit by a third party 
could cease and then restart. As an 
example, if a deposit broker connects 
a customer to a particular insured 
depository institution, and then there is 
a 12-month period of no involvement, 
the customer’s account may be 
classified as nonbrokered. However, if 
after the 12-month period, the same 
broker or another third party becomes 
involved again with the account, then 
the account would again be 
reclassified as brokered. In addition, if 
during the 12-month period, the same 
broker or another third party becomes 
involved with the account, the account 
remains brokered until no third party is 
involved for a consecutive 12-month 
period. 

III. Conclusion.  While the FAQs 3.0 

are an improvement over the FAQs 2.0, 

they continue to generate questions and 

concerns by the banking industry. The next 

steps perhaps is to determine the manner in 

which bank examiners apply the FAQs 3.0 

during the course of an examination to 

calibrate the manner in which they merely 

codify existing principles regarding 

brokered deposits as the FDIC maintains. 

 
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 

 


