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New State Bill Restricts Mandatory Employment  
Arbitration Agreements 

 

nder a new bill enacted by the legislature and 

expected to be signed by the governor, the 

state of California established a new policy 

protecting individuals from being deprived of 

certain employment-related rights through the use 

of “involuntary or coerced waivers.” Specifically, 

AB 465 would prevent California employers in 

most instances from requiring individuals to enter 

into arbitration agreements as a condition of their 

employment.  

 

New section 925 of the California Labor Code 

provides, in part: 

 

A person shall not require another 
person to waive any legal right, penalty, 
remedy, forum, or procedure for a 
violation of any provision of this code, as 
a condition of employment, including the 
right to file and pursue a civil action or 
complaint with, or otherwise notify, the 
Labor Commissioner, state agency, other 
public prosecutor, law enforcement 
agency, or any court or other 
governmental entity.1 

 

Additionally an employer may not retaliate or 

discriminate against someone who refuses to 

waive these rights, and any waiver must be 

“knowing and voluntary and in writing, and 

expressly not made as a condition of 

                                                           
1
Labor Code Section 925(a). All code references 

are to the California Labor Code. 

employment.”
2
 If a waiver is required as a 

condition of employment, it is deemed 

“involuntary, unconscionable, against public 

policy, and unenforceable,”
3
 and the person who 

seeks to enforce a waiver has the burden of 

proving that the waiver was knowing, voluntary 

and not made as a condition of employment.
4
 

 

The bill also provides that a court may award 

reasonable attorneys fees to a plaintiff enforcing 

his or her rights.
5
 However, the bill does not 

apply to an employee who is individually 

represented by a lawyer when negotiating the 

terms of an agreement to waive, or to individuals 

registered with a self-regulatory organization 

under the Securities Exchange Act of 1934 (e.g., 

FINRA arbitrations).
6
 

 

Analysis 

 

This action by the state legislature exacerbates the 

conflict between California authorities and 

federal courts since the U.S. Supreme Court 

rendered its 2010 decision in AT&T Mobility LLC 

v. Concepcion. In that decision the Supreme 

Court overturned a Ninth Circuit Court decision 

that had relied on a California Supreme Court 

decision (Discover Bank v. Superior Court), and 

affirmed that the Federal Arbitration Act 

(“FAA”) prevents state law rules from 
                                                           
2
 Sections 925(b) and (c).  

3
 Section 925(d). 

4
 Section 925(e). 

5
 Section 925(g). 

6
 Sections 925(h) and (i). 
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disfavoring arbitration. For example, neither a 

state law nor decision may place barriers to 

enforcing an arbitration agreement that are not 

placed on other forms of dispute resolution. 

Concepcion involved an arbitration agreement 

contained in a consumer telephone service 

contract but is recognized to apply also in the 

employment context.  

 

Since then, different California appellate courts 

have alternatively sought to follow and 

distinguish Concepcion. Last year the California 

Supreme Court issued an opinion in CLS Transp. 

Los Angeles, LLC v. Iskanian upholding class 

action waivers in employment arbitration 

agreements. But this was seen as only a partial 

victory for employers in that, while the Court 

affirmed that Concepcion is to be followed in 

California, it did not allow employers under an 

arbitration agreement to bar employees from 

bringing a representative action under 

California’s Private Attorneys General Act of 

2004 (“PAGA”). Meanwhile, federal courts have 

refused to apply Iskanian in PAGA actions, citing 

Concepcion.
7
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
7
 See the article, U.S. Supreme Court Tires (For 

Now) of Playing “Whack-a-Mole” With 

California Over Arbitration,” published in 

California Employment Law Update by the law 

firm Proskauer. 

It remains to be seen whether AB 465 will receive 

the same treatment in federal courts, as it 

explicitly creates barriers to enforcing arbitration 

agreements in direct violation of the FAA as 

interpreted by Concepcion. Until then, if AB 465 

is enacted it would be prudent for employers that 

insist on using arbitration to make sure that 

agreements can be defended (i.e,, affirmatively 

proven) to be voluntary and not required as a 

condition of employment. 

 

If enacted, AB 465 applies to “any agreement to 

waive any legal right, penalty, remedy, forum, or 

procedure for a violation of this code, including 

an agreement to accept private arbitration, entered 

into, altered, modified, renewed, or extended on 

or after January 1, 2016.” Jason Lane was CBA’s 

lead lobbyist on the bill. 
 
The information contained in this CBA Regulatory Compliance 

Bulletin is not intended to constitute, and should not be received as, 

legal advice.  Please consult with your counsel for more detailed 

information applicable to your institution. 
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