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Akopyan Case Casts Doubt About Residential Loan Late Fees 
 

case recently decided by a California Court 

of Appeal, Akopyan v. Wells Fargo Bank and 

Jawher v. Aurora Loan Services, LLC 

(consolidated on appeal from the trial court, 

hereafter simply “Akopyan”) would require banks 

that make residential mortgage loans to comply 

with a fee limitation statute in California Business 

& Professions Code Section 10242.5 if the loan 

was made or negotiated by a mortgage loan 

broker.
1
 Section 10242.5 includes several 

restrictions pertaining to late charges that are 

similar to those found in Civil Code Section 

2954.4, a statute more familiar to banks.
 
Banks 

are explicitly exempted from B&P Section 

10242.5 (by B&P Section 10133.1), and Civil 

Code Section 2954.4 does not apply to loans 

made or negotiated by mortgage loan brokers. 

But as discussed below, this opinion breaches the 

scope of the statutes where a bank funds, 

acquires, or services a loan made or negotiated by 

a mortgage loan broker.  

 

Introduction 

 

Under both statutes, a lender may not assess 

multiple charges on the same late payment, or a 

late charge on an installment that is paid in full 

within 10 days after its scheduled due date
2
 even 

if an earlier installment or late charge had not 
                                                           
1
 B&P Section 10248.3. The term mortgage loan 

broker is defined in B&P Section 10131. 
2
  The Civil Code provision is broader: “A late 

charge may not be imposed on any installment 

which is paid or tendered in full on or before its 

due date, or within 10 days thereafter. Section 

2954.4(b).  

been paid in full.  Both statutes set a limit on the 

amount of the late charge (10% of the installment 

due in the B&P Code and 6% in the Civil Code). 

Where the statutes differ is how to allocate a late 

payment. For purposes of determining whether a 

late charge may be imposed, under the B&P Code 

an installment payment made “within 10 days of 

a scheduled installment due date” is deemed to 

have been made for that installment. In the Civil 

Code, a late payment is applied to “the most 

recent installment due.” As discussed below, the 

Akopyan opinion construes the B&P Code’s 

“within 10 days” language to include either a past 

or prospective due date even though a future due 

date is not conventionally considered as “due.” 

This interpretation is inconsistent with the Civil 

Code and likely with industry practices: the 

subject deeds of trust in this case allowed the 

lender to apply payments to periodic installments 

in the order that they were due. This is the same 

provision that is used in the standard 

Fannie/Freddie California Deed of Trust. 

 

Facts and Ruling  
 

In these consolidated cases the subject loans were 

originated by mortgage loan brokers and 

Respondents later became the servicers. 

Respondents charged late fees and then applied 

subsequent payments received on the same month 

to prior installments that were due and unpaid, as 

described more fully below. Plaintiffs sued 

Respondents for violating Section 10242.5, which 

they alleged was incorporated into the loan 

agreements because the loans were originated by 

brokers subject to the B&P Code.   

A 
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The Akopyans’ pattern of payments is illustrative.  

They failed to make the December 1, 2007 

installment within the grace period (by the 15
th

 of 

the month), and on the 17th Respondent Wells 

Fargo Bank assessed a late fee. The Akopyans’ 

next payment was made later that month on 

December 31, which the bank applied to the 

delinquent December installment. When no 

payment was made by January 15, 2008 the bank 

assessed a late fee for January. The other 

Plaintiffs, following a missed payment, would 

also make a payment within ten days before the 

next month’s due date, and this pattern continued 

for multiple months. In each instance, 

Respondents applied a late payment to prior 

overdue installments. Had Respondents applied 

the end-of-month payments to the next 

installments as B&P Section 10242.5 requires 

(according to the opinion), the successive late 

fees would not have accrued.
3
 Respondents 

therefore violated the law under the Court’s 

reading. 

 

The trial court ruled against Plaintiffs on the 

grounds that B&P Section 10133.1 explicitly 

exempts banks, and that the breach of contract 

claims were preempted by the National Bank Act 

and the Home Owners’ Loan Act.
4
 The Court of 

Appeal ultimately held that the claims are 

preempted, but not before deciding that Section 

10242.5 otherwise does apply to banks. Also, 

despite any provision in the loan agreements to 

the contrary, the statute is incorporated into 

contracts by operation of law. Thus, this portion 

of the opinion could pose risks to state-chartered 

banks.   

 

 

                                                           
3
 The Court of Appeal’s opinion does not detail 

the precise circumstances giving rise to all of the 

late charges, but the pattern discussed is 

reasonably inferred from the opinion and 

Respondents’ brief. 
4
 Aurora is an operating subsidiary of Aurora 

Bank, a federal savings bank. 

 

Analysis 

 

As indicated above, the standard deed of trust 

used in California provides for the allocation of 

loan payments in the order that they are due. This 

strongly suggests that applying payments to prior 

delinquencies is a common industry practice. 

Respondents would unlikely have been liable 

under Civil Code Section 2954.4 (a payment must 

be applied to “the most recent installment due”) 

as no conventional meaning of “recent” refers to 

an event in the future.
5
 Thus, each end-of-the-

month payment would have been properly 

applied to that month’s late installment. 

Moreover, in practice, applying a payment 

prospectively could result in double payment 

(e.g., the borrower might pay “again” on the first 

of the following month).  

 

The Court of Appeal held that if a loan is made or 

negotiated by a mortgage loan broker, then it is 

subject to Section 10242.5 regardless of whether 

an “exempt” entity is involved in the original 

transaction or subsequently succeeded to the 

loan.
6
 The Court rejected the argument that 

Section 10242.5 applies only where a mortgage 

loan broker uses its own funds or makes or 

negotiates a loan with a non-exempt entity such 

as a private funder. It reasoned that such a narrow 

interpretation is inconsistent with the legislature’s 

policy concerns underlying the law. The Court 

also rejected Respondents’ argument that Section 

10242.5 does not apply if the parties expressly 

                                                           
5
 As indicated at footnote 2, Section 2954.4 does 

have an internal inconsistency that suggests 

occasions for crediting of payments to 

installments before they are due. This provision 

has not been interpreted by a court. 
6
 Here the subject loans were funded by entities 

operating under residential mortgage loan 

licenses, which are also exempt from this statute. 

Respondents argued that the statute does not 

apply because of these separate grounds, but the 

Court of Appeal rejected this argument. 
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address the same topics in the contracts in a 

manner inconsistent with that section’s terms.   

 

The applicability of Section 10242.5 to banks 

could raise challenges because broker-negotiated 

loans would be subject to the Civil Code and the 

B&P Code concurrently. As already discussed, 

the statutes are inconsistent. Moreover, Section 

10242.5 applies to loans secured by a mortgage or 

deed of trust on real property, compared to the 

narrower scope of Civil Code Section 2954.4 that 

applies to loans secured by real property 

containing only a single-family, owner-occupied 

dwelling. Note also that the statutory scope of 

activities that define a mortgage loan broker (see 

B&P Section 10131) is not limited to residential 

loans. Therefore, banks should determine the 

extent that they originate, service, acquire, or 

otherwise succeed to real estate loans of all types 

that had been negotiated or made by a mortgage 

loan broker in order to assess compliance with 

Section 10242.5. 

 

As of the writing of this Bulletin, the case is 

being appealed by Plaintiffs to the California 

Supreme Court.  

 

               Leland Chan 
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