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OVERVIEW 
On October 3, 2007, the Board of Governors of the Federal Reserve System (Board) and the U.S. Securities 
and Exchange Commission (SEC) published final rules that implement provisions of the Gramm-Leach-Bliley 
Act (GLBA) that except banks from the definition of "broker" under the Securities Exchange Act of 1934 when 
they conduct certain securities transactions. Known as "Regulation R," the rules clarify permissible bank 
brokerage activities that can be conducted under the GLBA exceptions.  
 
POLICY   
The bank is committed to meeting the financial and investment needs of its clients.  As part of the bank’s 
overall compliance with Regulation R, the bank recognizes its responsibility for ensuring that it remains exempt 
from Regulation R in order to not become a broker-dealer.  To avoid noncompliance consequences, the bank 
shall either register with the SEC as a broker or “push out” the securities transactions to an affiliate registered 
broker-dealer or to a third party brokerage firm. 
 
Failure to maintain effective compliance procedures exposes the bank to violations of law and regulations for 
conducting unauthorized securities activities in an unregistered securities broker or dealer. Therefore the bank 
shall periodically conduct an assessment of the applicability of Regulation R and its compliance with this policy. 
The bank shall implement procedures, record keeping systems, provide bank associate training and ongoing 
supervision and monitoring of bank associate activities covered by the regulatory requirements to ensure 
conformance with the regulatory provisions.  
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COMPLIANCE 
Regulation R defines the terms used in several of GLBAs statutory exceptions which permit a bank to engage 
in certain limited kinds of securities transactions without registering with the SEC. Specifically, Regulation R 
implements the statutory exceptions that allow a bank, subject to certain conditions, to continue to conduct 
securities transactions for its clients as part of the bank’s trust and fiduciary, custodial, and deposit sweep 
functions, and to refer clients to a securities broker-dealer pursuant to a networking arrangement with the 
broker-dealer.  
 
If more than one exception would permit the bank to conduct the transaction, the bank may choose which 
exception it wishes to rely upon.  
 
The consequences of failing to comply with Regulation R could result in any number of severe consequences: 

 A cease and desist order from the bank’s regulator, possible civil money penalty coupled with a 
mandatory directive to register as a broker with the SEC.  

 Loss of exemption from supervision and examination by the SEC.  
 Contracts entered into with clients may be considered void or rescindable based on failure to comply 

with the SEC’s registration requirements. 
 
EXCEPTIONS 
 
1. Networking Arrangements Exception 
This exception allows a bank to enter into a contractual or other written arrangement with a registered broker-
dealer under which the broker-dealer offers brokerage services to existing and potential bank clients. The 
exception does not limit the compensation between the bank and the broker-dealer by type or amount for 
referrals, but it does prohibit incentive compensation to unregistered associates* and limits the type and 
amount of compensation they may receive for referrals. Associates may receive only a nominal, one-time cash 
fee of a fixed-dollar amount for each referral to a broker-dealer.  Unregistered associates* may not provide 
investment advice or make recommendations to clients regarding securities; however they may describe in 
general terms the types of investment options available from the bank and the broker-dealer under the 
networking arrangement.  
 

 To invoke this exception, the bank must: 
 

o Enter into a contractual or other written arrangement with a registered broker-dealer; and  
o NOT pay unregistered bank associates incentive compensation for brokerage transactions.  

 
 Regulation R specifies the conditions that such an arrangement must meet in order for the exception to 

apply: 
 

o The broker-dealer must be clearly identified as the person performing the brokerage services. 
o The broker-dealer must perform brokerage services in a clearly marked and, to the extent 

practicable, physically separate area from the bank’s routine deposit-taking activities. 
o Advertising materials must clearly indicate that the brokerage services are provided by the broker-

dealer and not by the bank. 
o Advertising materials must comply with federal securities laws. 
o Bank associates (other than registered representatives) may only perform clerical or administrative 

functions in connection with brokerage transactions, forward funds, and generally describe the 
investment options available. 

o Bank associates cannot (other than registered representatives) receive incentive compensation 
from the broker-dealer for brokerage transactions other than a nominal, one-time cash fee of a 
fixed dollar amount for referrals, the payment of which is NOT contingent upon the referral resulting 
in a transaction. 

o All clients that receive brokerage services must be fully disclosed to the broker-dealer. 
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o The bank does not carry a securities account of the client except in a trustee or fiduciary capacity 
or in connection with a private securities offering. 

o Clients must be informed that the brokerage services are provided by the broker-dealer and not by 
the bank. Clients must also be informed that the securities are not deposits or obligations of the 
bank and are not guaranteed by the bank or insured by the FDIC. 

 
* Unregistered associates are bank associates who are not securities registered representatives. 

 
1.1 Incentive Compensation 
Incentive Compensation means compensation that is intended to encourage a bank associate to refer clients 
to a broker or dealer or give the associate interest in the success of a securities transaction to a broker or 
dealer. The limitation on referral fees does not prohibit compensation paid by a bank under a bonus or similar 
plan if it is paid on a discretionary basis, based on several factors. The rule provides a safe harbor to bonus 
plans based on the overall profitability or revenue of the bank, either as a stand-alone or consolidated basis. 
 
Banks cannot pay unregistered bank associates incentive compensation for referring securities transactions to 
a registered broker-dealer.  However unregistered bank associates can receive a nominal one-time cash fee 
for referrals to a registered broker-dealer.  
 
“Nominal” - A fee is considered “nominal” if the amount does not exceed: 
 

 Job Family Average Wage: Twice the average of the minimum and maximum hourly wage established 
by the bank for the associate’s job family* during the current or prior year; OR 

 Job Family Average Base Salary: 1/1000th of the average of the minimum and maximum annual base 
salary (not including incentives or bonuses) established by the bank for the associate’s job family* 
during the current or prior year; OR 

 Associate’s Actual Wage: Twice the associate’s actual base hourly wage or 1/1000th of the associate's 
actual annual base salary; OR 

 Fixed Dollar Amount: A fixed payment not to exceed twenty-five dollars ($25) per referral, as adjusted 
for inflation beginning April 1, 2012 and each subsequent 5-year period. The fixed dollar amount must 
be determined before the referral is made.  
 

*A job family means a group of jobs or positions that involve similar responsibilities or require similar skills. 
 

“One-time” – means once per referral, whether for a new or existing client. A nominal referral fee may be paid 
for each referral, including separate referrals of the same client.  
 
“Cash fee” – means just what it says.  A referral fee may not be paid in non-cash forms such as vacation 
packages, stock grants, time off, or consumer goods. A bank is permitted to offer non-cash items, such as 
pizza or coffee mugs, to associates who participate in a program to learn about investment options offered by 
the bank or broker-dealer. However, these items cannot be used to reward or compensate associates for 
referrals to the broker-dealer. 
 
Cash fees can be paid quarterly or more frequently. A bank can also use a “points” system for accumulating 
referral fees, as long as those points are then exchanged for and paid only in cash. Like other aspects of the 
fee, “points” earned cannot be contingent upon whether the referral results in a transaction. 
 
1.2 Fee Must Not Be Contingent on Securities Transactions  
Referral fees cannot be contingent on the purchase or sale of a security, the opening of a brokerage account, 
or the type of security transaction. An associate must personally participate in making the referral. Therefore, 
supervisory associates may not receive a fee merely for supervising an associate making a referral. The rule 
clarifies that officers and even directors may be compensated for referrals so long as they personally 
participate in making the referral. Specifically, the fee cannot be contingent upon any of the following: 
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 Whether the client opens an account with the broker-dealer;  
 The client’s sale or purchase of a security;  
 The transaction of a particular type of security; or  
 Whether the client does multiple securities transactions.  

 
Simply put, the fee cannot be contingent upon what happens after the client is introduced to the broker-dealer 
by way of the referral. The fee can be contingent upon whether the client either: 
 

1. Contacts or keeps an appointment with the broker-dealer; or  
2. Meets any objective baseline criteria established for referrals (such as minimum assets, income or net 

worth; tax rates; or citizenship/residency requirements). Baseline criteria can vary for different classes 
of clients or different business units of the bank or broker-dealer. 

 
The Networking Arrangements Exception does not limit the ability of any bank associates to: 
 

 Refer clients to other departments or division of the bank; or  
 Refer retail, institutional, or high net worth clients to a broker-dealer or other third party solely for 

transactions that do not involve securities or that involve securities that do not require the other party to 
register under the Exchange Act.  

 
2. Institutional and High Net Worth Client Exception 
A bank may pay its associates a referral fee of more than a nominal amount for referring an “institutional client” 
or a “high net worth client” to a broker-dealer under a networking agreement with the bank. 
 
“Institutional client” – The term means any entity (corporation, partnership, LLC, or other non-natural 
person), including a living trust (any revocable or inter vivos trust) that has, or is controlled by a non-natural 
person that has as least (1) $10 million in investments, (2) $20 million in revenues, or (3) $15 million in 
revenues if the bank associate refers the client to the broker-dealer for investment banking services. 
Companies controlled by an institutional client are themselves considered institutional clients. 
 
“High net worth client” - A high net worth client is a natural person who, either individually or with a spouse, 
has at least $5 million in net worth, excluding the primary residence and associated liabilities of the person 
and, if applicable, the spouse.  
 
For purposes of determining whether a person is high net worth, assets include: 
 

 Any assets held individually;  
 If acting jointly with a spouse, any assets of the spouse (whether or not held jointly); and  
 If the person is not acting jointly with a spouse, 50% of any assets held jointly with a spouse and any 

assets in which the person shares with a spouse a community property or similar shared ownership 
interest. 

 
The bank must have a reasonable basis for believing the client meets one of the definitions above and the 
eligibility of the referring associate before the referral fee is paid. The bank also must have an agreement in 
place with the broker-dealer which sets forth certain broker-dealer obligations. 
 
In order to receive a referral fee for referring a high net worth or institutional client, the bank associate must not 
be a registered representative, must be predominantly engaged in banking activities other than making 
referrals and not otherwise disqualified. In addition, the associate must encounter the high net worth or 
institutional client in the ordinary course of his or her duties. 
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High net worth and institutional clients must receive a disclosure of: (1) the name of the broker-dealer, (2) the 
fact that the bank associate participates in an incentive compensation program under which the associate may 
receive a referral fee of more than a nominal amount for referring the client to the broker-dealer, and (3) that 
payment of the fee may be contingent on whether the referral results in a transaction. Disclosures can be 
provided to the client prior to or at the time of the referral: 
 

 In writing;  
 Orally, then provide them in writing within three business days after the referral; or  
 Orally, if the bank’s written agreement with the broker-dealer specifies that the broker-dealer will 

provide written disclosures before opening an account or taking the client’s securities transaction order. 
 
The agreement between the bank and the broker-dealer must require the broker-dealer to perform a suitability 
analysis when the referral fee is contingent on a transaction, and a sophistication analysis for non-contingent 
fee arrangement. 
 
Contingent referral fees under this exception must be (1) a predetermined dollar amount or a dollar amount 
based on a predetermined formula (ie: a fixed percentage of total assets placed in an account with the broker-
dealer) that does not vary based on (a) the revenue generated by the profitability of securities transactions 
conducted by the client, (b) the quantity, price, or identity of the securities transactions conducted over time by 
the client, or (c) the number of client referrals; or (2) a fixed percentage of the revenues received by the broker-
dealer for investment banking services provided to the client. 
 
3. Trust and Fiduciary Activities Exception 
This exception allows a bank that is acting in its trustee or fiduciary capacity to effect securities transactions for 
the accounts it administers without registering as broker-dealer if the following conditions are satisfied: 
 

 Transactions are effected in the bank's trust department or other department that is regularly examined 
by regulators for compliance with fiduciary principles and standards;  

 The bank does not publicly solicit brokerage business (advertising); 
 The bank is “chiefly compensated” for its trust and fiduciary activities 
 Trades are effected in compliance with Exchange Act Section 3(a)(4)(C), which requires trades to be 

effected:  
o By a registered broker-dealer; or  
o Via a cross trade or substantially similar trade either within the bank or between the bank and 

an affiliated fiduciary in a manner that is not contrary to fiduciary principles; or  
o In some other manner that the SEC permits.  

 
“Fiduciary capacity” – Under Regulation R includes acting as trustee, executor, administrator, registrar of 
stocks and bonds, transfer agent, guardian, assignee, receiver, or custodian under a uniform gift to minors act, 
or as an investment adviser if the bank receives a fee for its investment advice, or in any capacity in which the 
bank possesses investment discretion on behalf of another. 
  
3.1 Advertisements 
The prohibition on solicitation of brokerage business restricts the extent to which a bank can advertise that it 
effects securities transactions. In its advertisements, a bank may only indicate that it effects securities 
transactions in connection with its trust and fiduciary services. The fact that a bank effects securities 
transactions cannot be made more prominent than the material advertising the bank's provision of trust and 
fiduciary services. 
 
3.2 Chiefly Compensated 
Regulation R defines what it means to be "chiefly compensated" for trust and fiduciary services on the basis of 
(1) an administrative or annual fee, (2) a fee based on the percentage of assets under management (including 
12b-1 fees), (3) a flat or capped per-order fee that does not exceed the bank’s execution cost for security 
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transactions for trust or fiduciary accounts, or (4) any combination of such fees. Whether a bank satisfies the 
chiefly compensated requirement depends on the amount of "relationship" compensation in relation to total 
compensation. The ratio of relationship compensation to total compensation, either for each trust and fiduciary 
account or on a bank-wide basis, must equal or exceed a specific percentage.  
 
3.3 Chiefly Compensated Test 
The chiefly compensated test consists of calculating the ratio of relationship compensation to total 
compensation for the preceding year and the year preceding that year. The ratio for each year is expressed as 
a percentage and the percentages for the two years are averaged. Banks may use either a calendar or fiscal 
year as the basis for the yearly percentages to be calculated. The two year moving average must be computed 
within 60 days following the end of that year.  
 
The compliance period began in the first fiscal year commencing after September 30, 2008.  For using a 
calendar year, the first calculation of the chiefly compensated test should have occurred by March, 2011. The 
calculation is only required within the two months following the end of the year, however the bank should 
monitor the percentage throughout the year in order to be able to identify and address any problems that may 
emerge.  
 
The bank has two options regarding the basis on which the chiefly compensated test is calculated. The bank 
may apply either an account-by-account approach or a bank-wide approach.  
 

1. Under the account-by account approach, the relationship-total compensation percentage for each 
account must be greater than 50%. To calculate relationship-total compensation percentage under the 
account-by-account approach: 
 For each of the immediately preceding two years, divide the account’s relationship compensation by 

the account’s total compensation to obtain a percentage of relationship compensation to total 
compensation. This must be calculated within 60 days of the end of the year. 

 Find the average the percentages obtained for each of the two years. The result is the relationship-
total compensation percentage. 

 
2. Under the bank-wide approach, the aggregate relationship-total compensation percentage for the 

bank’s trust and fiduciary business as a whole must be greater than 70%. To calculate the aggregate 
relationship-total compensation percentage under this approach: 
 For each of the immediately preceding two years, divide the relationship compensation attributable 

to the bank’s trust and fiduciary business as a whole by the total compensation attributable to the 
bank’s trust and fiduciary business to obtain a percentage of relationship compensation to total 
compensation. This must be calculated within 60 days of the end of the year. 

 Find the average of the percentages obtained for each of the two immediately preceding years 
 
3.4 Relationship Compensation  
Relationship compensation is any compensation the bank receives that is attributable to a trust or fiduciary 
account, or to trust and fiduciary activities if calculated on a bank-wide basis, that consists of: 

 Annual or administration fees, including, but limited to, fees:  
o For personal services, tax preparation, or real estate settlement services; or  
o For disbursing funds from, or for recording receipt of payments to, a trust or fiduciary account; or  
o In connection with securities lending or borrowing transactions; or  
o For custody fees.  

Administrative fees also include various fees in connection with investments in mutual funds. The fees do 
not have to be paid to the bank by the mutual fund, but can be paid by a third-party, such as the fund's 
distributor, transfer agent, administrator or an advisor to the fund. Such fees include: 

 
 Fees for personal services;  
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 Fees for the maintenance of shareholder accounts;  
 Fees based on a percentage of assets under management for the following services:  

o Transfer or sub-transfer agent services;  
o Aggregating and processing purchase and redemption orders;  
o Providing account statements to beneficial owners;  
o Processing dividend payments;  
o Providing sub-accounting services;  
o Forwarding communications to beneficial owners; and  
o Receiving, tabulating, and transmitting proxies.  

 
 A fee based on percentage of assets under management (AUM fees), such as 12b-1 fees;  
 A flat or capped per order processing fee that is to not more than the cost incurred in effecting 

securities transactions for trust or fiduciary accounts qualify as relationship compensation. These fees 
may include the fee charged by the executing broker-dealer and the addition of the fixed or variable 
cost incurred by the bank in effecting the transaction.  

o These fees may not include a profit margin to the cost charged to the client and still have the 
fees qualify as relationship compensation. The bank is expected to document any fixed or 
variable costs allocated to transactions in order to support that such allocations include only the 
actual cost incurred by the bank in effecting the transaction. 

 Any combination of these fees. 
 
Note that relationship compensation is not limited to compensation received by the bank for securities-related 
transactions, but include all forms of compensation related to the administration of trust and fiduciary accounts, 
regardless of whether the amounts are paid by the trust or fiduciary account or by a third party.  
 
3.5 Total Compensation 
The ratio of relationship compensation to total compensation determines whether a bank satisfies the "chiefly 
compensated" requirement for the Trust & Fiduciary exception from the definition of broker in the Exchange 
Act. Total compensation encompasses all compensation attributable to a trust or fiduciary account or to the 
trust and fiduciary business of a bank if the determination is made on a bank-wide basis.  
 
However, some forms of compensation are specifically excluded by Regulation R. Total compensation does 
not include any revenues that are not derived from the provision of trust or fiduciary services. Examples of 
compensation that should not be included as either relationship compensation or total compensation are: 
 

 Providing bank-office services to third parties; 
 The sale of an office or assets of the trust department; 
 Internal credits, such as a credit for deposits of trust funds in the commercial bank; or  
 "Soft Dollar" credits. 

 
3.6 Excluded Compensation 
Regulation R provides for the exclusion of various revenues from both relationship compensation and total 
compensation. The bank may exclude from the calculation of the chiefly compensated test:   
 

 Any compensation that is received in connection with a transaction for which the bank is relying on an 
exception or exemption other than the Trust & Fiduciary exception.  
o For example, Regulation S provides an exemption for transactions in securities issued in an 

offshore transaction under SEC Regulation S. A bank purchasing Regulation S securities and 
relying on the Regulation S exemption could not include compensation from those transactions in 
calculating the "chiefly compensated" ratio. 

 
 Revenues derived from trust and fiduciary accounts held at a foreign branch are excluded if: 

o Held at a non-shell foreign branch; and 
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o The bank has a reasonable cause to believe that the trust and fiduciary accounts of the foreign 
branch that are held by or for the benefit of U.S. persons constitute less than 10% of the foreign 
branch's trust and fiduciary accounts. 
 A non-shell foreign branch is one that is located outside the U.S.; provides services to residents 

of the foreign jurisdiction where it is located; and the day-to-day decision-making is not done by 
an office or branch in the U.S.  

 
 A bank would have a reasonable cause to believe that an accountholder is not a U.S. person if 

the person's principal mailing address is outside the U.S. or the foreign branch's records 
indicate that the accountholder is a non-U.S. person.  

 
 The exclusion of revenues from accounts held at a foreign branch only applies if the bank 

utilizes the bank-wide method for calculating the ratio of relationship compensation to total 
compensation. 

 
 Under both the account-by-account and bank-wide methods, compensation from any accounts that 

were: 
o Opened for less than three months during the calculation year; and  
o Acquired in a merger, consolidation, acquisition, purchase of assets or other similar transaction for 

the first 12 months after the date the bank acquired the account.  
 

 Under the De Minimis Exclusion where the bank is using the account-by-account method it can exclude 
the revenues from the lesser of 1% or 500 accounts in determining compliance with the chiefly 
compensated requirement. In order to do so, the bank must maintain records demonstrating that the 
securities transactions by or on behalf of the account were undertaken in the exercise of its trust or 
fiduciary duties and the bank must not have used the exclusion in the preceding year. 

 
 Regulation R also provides that a bank that uses the account-by-account approach will not be 

considered a broker solely because a particular trust of fiduciary account does not meet the “chiefly 
compensated” test if within 3 months of the end of the year in which the account fails to meet the 
standard, the bank transfers the account or the securities held by or on behalf of the account to a 
registered broker-dealer or other unaffiliated entity that is not required to be registered as a broker-
dealer. 

 
4. Sweep Account Exception and Money Market Funds Exemption 
This exception allows the bank to sweep funds from a deposit account to a “no-load” open-end management 
investment company (e.g., a mutual fund) registered under the Investment Company Act that holds itself out as 
a money market fund. 
 
“No-load” - means that the fund does not charge an upfront sales load or a deferred sales load, and where 
total charges against the net assets for sales, sales promotion, personal services or the maintenance of 
shareholder accounts does not exceed 0.25 of 1% of the average net assets of the account annually.  
 
Banks are allowed, without registering as a broker, to effect transactions on behalf of a client in securities 
issued by a money market fund, provided that: 
 

1. The bank provides the client, directly or indirectly, at least one other product or service (ie: deposit and 
loan accounts, as well as escrow, trust, and fiduciary accounts) that would not cause the bank to 
register as a broker dealer; and 

2. If the class or series of securities is not “no-load”, the bank may not characterize or refer to it as no-
load, and the bank must provide the client with a prospectus no later than at the time the client 
authorizes the securities transactions. 
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5. Safekeeping and Custody Exception 
This exception allows the bank to perform limited safekeeping or custody services without registering as a 
broker-dealer if the bank engages in the following custodial and safekeeping activities: 
 

 Provide safekeeping or custody services to clients with regard to securities, including the exercise of 
warrants and other rights on behalf of bank clients;  

 Facilitate the transfer of funds or securities as a custodian or clearing agent in connection with the 
clearance and settlement of its clients' transactions in securities;  

 Facilitate lending or financing transactions or invest cash collateral pledged in the same;  
 Hold securities pledged; and/or  
 Serve as custodian or provider of other related administrative services to any individual retirement 

account, pension, retirement, profit sharing, bonus, thrift savings, incentive, employee benefit or similar 
benefit plans.  

 
5.1 Additional Exceptions 
In addition to the statutory exception, Regulation R provides two exemptions whereby the bank can take orders 
for the purchase or sale of securities from custody account clients. One exemption (see section 5.1.a) allows 
the bank, as part of its customary banking activities, to accept orders for securities transactions from employee 
benefit plan accounts, individual retirement accounts, and similar accounts. The second exemption (see 
section 5.1.b) allows the bank to accept orders for securities transactions from custody account clients on an 
accommodation basis. 
 
The exemptions below apply to accounts for which the bank acts as a “custodian”. Regulation R defines an 
account for which a bank acts as a “custodian” as an account that is: 

 An employee benefit account;  
 An individual retirement account or similar account;  
 An account established by a written agreement between the bank and the customer that sets forth the 

terms that will govern the fees payable to, and rights and obligations of, the bank regarding the 
safekeeping or custody of securities; or  

 An account for which the bank acts as a directed trustee.  
 
Note: Whether the bank serves as custodian for securities or other assets of an account depends on the 
services the bank provides to the account, rather than the label used to identify the account. Thus, a bank that 
acts as an escrow agent or paying agent and that provides custody and safekeeping services to the account is 
considered an account for which the bank acts as custodian, notwithstanding the fact that the account is not 
called a custody or safekeeping account. 
 
While the bank cannot be a trustee or fiduciary and still rely on the custody exemption, there is an exception 
made for banks that serve as directed trustees (a trustee that does not hold any investment discretion over an 
account). A bank that serves as a directed trustee is eligible for the custody exemption provided it complies 
with the other requirements of the exemption. 
 
 
 
5.1.a Employee Benefit Plans, IRAs, and Similar Accounts 
The bank may accept orders for securities transaction from custody accounts for employee benefit plans, 
individual retirement plans and similar accounts provided that: 

 The bank does not advertise that it accepts orders, except as part of advertising other custody and 
safekeeping services;  

 No bank associate is compensated based on whether a securities transaction is executed or on the 
quantity, price, or type of security involved, (associates may still be compensated based on whether a 
client establishes a custodial account, the total assets in a custodial account, or a bonus plan or similar 
plan);  
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 The bank is not a trustee or fiduciary, other than a directed trustee;  
 The bank is not acting as a carrying broker; and  
 The bank complies with the trade execution requirements in Exchange Act Section 3(a)(4)(C)(i).  

 
5.1.b Accommodation Trades 
For custody accounts that are not maintained by an employee benefit plan, individual retirement accounts, or 
other similar accounts, the bank may accept orders for securities transactions as an accommodation to the 
client provided: 
 

 Any fee charged or received by the bank does not vary based on:  
o Whether the bank accepted the order; or  
o The quantity or price of the securities bought or sold.  

 Advertisements do not state that the bank accepts orders for securities transactions;  
 Sales literature does not state that the bank accepts orders, except as part of describing other aspects 

of its custodial and safekeeping services;  
 The bank does not provide investment advice or research, make recommendations, or solicit 

transactions. However, the bank may:  
o Advertise or cross-market its trust and fiduciary services and investment advisory services to 

custody clients by: 
  Providing non-account specific information via newsletters, website, etc; 
  Providing examples of research, including stock specific research that the bank provides to 

other persons for marketing purposes. 
o Respond to client inquiries about custody and safekeeping services by providing:  

 Advertisements and sales literature;  
 Prospectus or sales literature prepared by a registered investment company; or  
 Materials based on the above.  

 The bank complies with the compensation and trade execution requirements of the employee benefit 
plan, individual retirement accounts, or other similar accounts exemption.  

 
5.2 Marketing and Recommendations 
Regulation R limits the manner in which the bank can market safekeeping or custody services.  The advertising 
limitations also apply if the bank invokes the custody exception to accept orders for these account types. 
 

 Cannot advertise that the bank accepts securities orders for employee benefit plans, IRAs, or similar 
accounts for which the bank acts as custodian, except as part of advertising other custodial and 
safekeeping services provided for those accounts. 

 Cannot advertise that the employee benefit plans, IRAs, or similar accounts for which the bank acts as 
custodian are securities brokerage accounts. 

 Cannot advertise that the bank’s safekeeping and custody services substitute for a securities brokerage 
account. 

 
 
Note: It is permissible to cross-market trust, fiduciary or other services to the bank’s custody clients. If a client 
has both a custody account and a trust and fiduciary account at the bank, the bank may still provide investment 
advice, research, or recommendations to the client in connection with the trust and fiduciary account without 
violating this rule, provided that the bank does not furnish the client with such information targeted to the 
securities held in the client’s custody account. The bank is not responsible for how the trust or fiduciary 
accountholder uses such advice or research. 
 
6. Other Exceptions 
 
6.1 Transactions with Non-U.S. Persons 
A bank is exempt from registering as a broker when, in accordance with the requirements, it is: 
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 Acting as an agent, effects a sale of an eligible security* to a non-U.S. purchaser; or  
 Acting on behalf of a non-U.S. person or a registered broker-dealer, effects a resale of an eligible 

security to a non-U.S. person with the reasonable belief that the initial sale occurred outside of the U.S. 
to a purchaser who is not in the U.S. or a registered broker or dealer.  

 
* An eligible security is any security that 1) is not being sold from the inventory of the bank of its affiliate, and 2) 
is not being underwritten by the bank or an affiliate on a firm-commitment basis, unless the bank acquired the 
security from an unaffiliated distributor that did not purchase the security from the bank or its affiliate. 
 
6.2 Non-Custodial Securities Lending Transactions 
A securities lending transaction is any transaction in which the owner of a security lends the security 
temporarily to another party pursuant to an agreement under which the lender retains the economic interests of 
an owner of such securities, and has the right to terminate the transaction and to recall the loaned securities on 
terms agreed to by the parties. This exemption allows a bank to engage in securities lending transactions as 
agent in circumstances where the bank does not have custody of the securities or has custody of the securities 
for less than the entire period of the transaction. 
 
A bank is exempt from registering as a broker when it engages, as an agent, in or effects securities lending 
transactions and securities lending services with or on behalf of a person the bank reasonably believes is: 

 A qualified investor; or  
 Any employee benefit plan that owns and invests at least $25 million in investments on a discretionary 

basis.  
 
6.3 Transactions in Certain Investment Company Securities and Variable Insurance Products 
A bank may effect transactions in open-end mutual funds, variable annuities and variable life insurance policies 
that are funded by a separate account that is registered under the Investment Company Act through the 
National Securities Clearing Corporation or the fund’s transfer agent, rather than through a broker-dealer. To 
take advantage of the exemption: 

 The security must not be traded on a national securities exchange or traded through the facilities of a 
national securities association or an interdealer quotation system;  

 The security must be distributed by a registered broker-dealer, or the sales charge must be no more 
than the amount permissible for a security sold by a registered broker-dealer pursuant to any applicable 
rules of a registered securities association; AND  

 The transaction must be effected: 
o Through the National Securities Clearing Corporation (NSCC); or  
o Directly with a transfer agent or with an insurance company or separate account that is excluded 

from the Exchange Act’s the definition of transfer agent. 
 
6.4 Transactions in a Company’s Securities for Its Employee Benefit Plans 
A bank may effect transactions in the securities of a company directly with a transfer agent acting for the 
company if four conditions are met: 

1. No commission is charged;  
2. The transaction is conducted by the bank solely for the benefit of an employee benefit plan account;  
3. The security is obtained directly from the company or an employee benefit plan of the company; and  
4. The security is only transferred to the company or an employee benefit plan of the company.  

 
Securities obtained from or transferred to a participant in the plan on behalf of the plan are considered to be 
obtained from or transferred to the plan. 
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OTHER SITUATIONS 
Regulation R also addresses two other situations: 

1. This is to address inadvertent violations where a bank effected a securities transaction without 
registration, but acted in good faith and there was no harm to the client. Both conditions must be met in 
order for the contracts not to be rescindable by the clients:  

o If the bank acted in good faith and had reasonable policies and procedures to comply with the 
Exchange Act; and  

o Any violations of the registration requirements do not result in any significant harm, financial 
loss or cost to the person seeking to void the contract, then contracts with the clients are not 
rescindable.  

 
2. The timing and transition periods for when a bank is considered a broker:  

o A bank is exempt from the definition of “broker” under the Exchange Act until the first day of its 
first fiscal year commencing after September 30, 2008.  

o A bank that has a fiscal year based on the calendar year must comply with the exceptions for 
registration as a broker, beginning January 1, 2009.  

 
 
 


